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A TABLE of References to all the Declara- 
tions and Pleadings upon Bonds, &c. now 
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Another T ABLE to the Forms of {pecial Con | 
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that Study the Law, or follow the Pradtick 
Part thereof. With an INDEX of the 
Principal Matters therein contained. 
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TO THE 


STUDETNS 


OF THE 


| Common Law; 


GENTLEMEN, 


Have often admired, - as well 

at the Confidence as the ſcrib- 
ling Fatigues of any particu- 

lar Perſons, who pretend to write 
' Abridgments of the whole Com- 
'mon Law of England ; Non eſt 
res unius aXtatis; ſuch Perſons by 
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The Epiſtle. 

an impertinent Citation of a Mul- 
titude of Caſes, not duly exami- 
ned, either raiſe a Confuſion in 
the Minds of Students, or elſe ſoften 
them into a careleſs Humour ; it 
being more eaſie to turn to Hughes 
or Shepherd, than ro ſearch into 
the true Reaſons of the Fudgment 
in Caſes maturely reported; bes 
ſides, theſe Perſons are ſeldqmn cur 
rious about Declarations and Plead- 
ings; their eſſential Forms and apt 
Notions, which is the wery Soul of 
the Law, that plaſtica Vis, without 
which all their Vclumes are void 
of Life and regular Motion, a meer 
rudis indigcſtaq; moles. 

Some indeed have merited well 
by their particular Treatiſes, and 
for that they have kept themſelves 
to one Subje, have proved wery 


 tdefel. 


This 


| The Epiſtle, 
This particular Title which T- 
bere preſent to you, hath not bee 
hitherto fully and deſignedly hand- 
led; and yet there is no Title more 
frequent in our Books than that of 
Obligations and Conditions. The 
Method I have uſed is as exatt as 
a Treatiſe of this Nature is capable 
of; yet in this I have not been 
over=curions and ſyſtematical. 
IT have not treated at large on 
Arbitration Bonds; the Learning 
of Arbitraments being a large Title 
of it ſelf, and Mr. March hath 
been wery exatt therein; and for 
the ſame Reaſon I have been wery 
ſparing about Bonds ſued by or 
againſt Executors or Adminiſtrators; 
that being a peculiar Learning © 
of it ſelf, (though hitherto I con- 
feſs but lamely handled.) 
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The Epiſtle. 

I have added a Reference-Table 
of Declarations and Pleadings, both 
Ancient and Modern, a thing uſe- 
ful for entring Clarks, who may at 
any time compare their own Manu- 
ſcripts with theſe. 

1 bave alſo added a Table of 
ſpecial Conditions ſuch as are extant, 
though that muſt generally be left 
to the Students own Improvement, 
as the nature of the Caſe will be ; 
and its very eaſie to change any 
Covenant into a Condition. 

Some Caſes TI have cited more 
largely for the benefit of ſuch who 


may not have the Books at hand, 


but eſpecially where the Reaſons of 


the Reſolutions are Learned and Cu- 
rious ; and I have correfled ſome 
Caſes which have been miſtaken in 
ſome Reports, as Croke Eliz. and 
others : I have wentured to inſert 


& many 
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« The Epiſtle 
many of the Caſes reported by 
Mr. Keble, though in ſome of them 


I confeſs I am a little confounded, 


| but they are ſet down in his own 


IVords. 


Gent. If this Piece prove uſeful 
to you either init ſelf, or in in- 
ſtrufling you in the Method of your | 
Studies as to other Titles of Law, 
I have my Deſign ; And if you pleaſe 
to pardon my Miſlakes, it will lay 
a farther Obligation on your Hum- 
ble Servant 


pro np" -þ 
The. Names, cf the Books made uſe 
of. in the Table of 'Pleadings. 


[VIP Book of Entries In. 1673 
| Quarto, Printed | 
rownlows Declarations and bags: 1653 


ings, in Englilh, 2 parts, 4to. 


Brownlows Declarations and Plead- 
| ings, in Larin, fol. $ 1693 
Browns Entries, in 2 parts, fol. 1675 
>-— Modus Intrandi, 8vo. 1687 
Cokes Entries, fol. 1671 
Clatks Manual, 8vo. 1678 
Heryes Pleader, Eng. fol. 

The Boak of Entries, fol, br 685 
Robinſons Entries, fol. 

Rafials Entries, fol. 1670 
Placita Generalia & Specialia, 8vo. 1674 
Tompſons Entries, fol. 1674 
Vidians Entries, fol. 1684 
Winches Entries, fol. 1680 
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5 LEAS in Abatement, and where the Court 
ſhall abate the Writ 3d, 35; 30, 37, 359, 
5 | . 360, 361, 362, 365, $66, 402 
Acquittance pleaded to a ſingle Bill. 31 
t Acquittance pleaded in diſcharge of Covenants for 
+ Reparations 198 
1 —— Concord pleaded in Bar 406 ? 
) Condition to accept 4 Leaſe 232 4 
Condition to give an Account uf 74 | 
Of Atts to be performed by a Stranger 18% | 
Ation on Bonds 353 | 
By @ Corporations 355 
By joimt Obligee 356 | 
By Baron and Femme 357 | 
wn By Alien + bid. | 
By Executors and Admimiſtrators 358 
Aftions | 
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- The Index. 
Aﬀtion brought on Bond againſt Adminiſtrators 


and Executors 358 
Againſt Baron and Feme 363 
Againſt Body Politick 364 
Againſt Foynt Obligors ibid, 
Agamſt @ Servant or Recerver 367 

Afton brought before Cauſe of Attion lbid, 
Who to do the firſt Aﬀ 352 
Conditions on ſpecial Agreements, Contrafts, &c. 
- 134 
Bonds made to Aliens : 9 
Leaſes made to Alien Artificers 50 
Condition not to alien 234 
Conditions for Appearance at @ place 232 
Vid. Title Sheriffs Bonds. 
Appearance to a Sheriffs Bond how to be pleaded 
. 85, 86,87 
Apprentices Bonds 395 
Condition for Appearance for Felony 314 


Inter alia, a Bond may be put in Arbitrament, 
get in ſuch Caſe the Arbitrament cannot be 
eaded in Bar of the Obligation 400 

Of Bonds of Arbitrament 301 
Aſſignee : who are Aſſignees of the Obligee, when 
a thing is to be paid or performed to him or bis 


Aſſigns . TION 
Aſſignee to perform Covenants 190 
Aſſignee of Eſtate, and Aſſignee of Contra 172 
Aſſignment of Obligations to the King 317 
on by Commiſſioners of Bankrupts 343 
Aſſets in the Hands of the Herr 293, 300 
Condition to make Aſſurance or farther Aﬀerane 


157, Kc. 
At 


| "The fndex. 


At whe e ;oft's ; 16t 

Condition to #/1ure Land on Marriage 235 
Foreign Attachment pleaded 445 

Averment Z to, 35 

Audita Querela, where lies and where not 257, 

: 272, 21 
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- | | ae Vid. tit, Obligations. 

F Action brought by Baron and Feme on Obligation 


357: \ 
Againſt Baron and Feme 363 
Obligations aſſigned by Commiſſioners of Barks * 


—_— 343 - 
itions concerning Baſtard Children ».1 32 


Bail Bonds V34. Sheriffs Bonds. 
Bail Recognizance | 267 
The Nature of it ibid. 
Proctſs and Scire Fac. thereon 269 


How and when the Bail is diſcharged 272 
Pleadings thereon and Execution 277 
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Removal,. Error, Hab. Corp. 282 

The Form of a Recogni{ance of Bail 313 
Bond for the Good Behaviour 309 
What amounts to @ Breach of the Bebawior 
309, 316 

Condition to procure 4 Benefice ”_ 5 
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«Two ſeveral Bills in one IN 
Aſſugnment of @ Breach on Bond; of Covenants 


149 
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{ made by a Corporation 16 
Obligations made to a Body Corporate 


19- 

; Conditions, 
| The Nature of @ Condition 38 
: The ſeveral ſorts of Conditions 39 
| Of Conditions precedent and their Operation 
40 
| Is What words make a Condition 41 
| i What ſhall be ſaid parcel of the Condition, and 
f what not 43 
Conditions apainſs Common Law 45, 46 


Againſt Statute Law, 35 

Againſt Stat. 32 H. 8. Of Leaſes made Fo 
| Alien Artificers 

| Againſt Stat. 5 E.6: c.16, Of buyirg Off 


Againſt Stat. 16 Car. 2, Of Gaming p 
Againſt Stat. 31 Eliz. cap. 6. Of Simony © 


54 
Againſt Stat. 13 Eliz. c. 20, & 14 Eliz. c 11, 


Of Non-Reſidence 55 
Againft Statutes of Uſury 59,60,61,62 
Againſt 


» 


The Index. 


Againſt Stat. 23 H, 6.'cap. 10. Of Sheriffs 
Bonds, Vid. tit. Statutes. "8 


Of Conditions Repugnant 99 
Of Conditions impoſſible 92, 93 
Of Conditions inſen/ible and uncertain 100 
Conditions copulative ibid. 
Conditions disjuntive 105 
Expoſition of Conditions. 

About payment of Mony F--_ 
Perſons to whom payment to be made or perjor- 

mance done ibid. 
What perſons are to pay or do a thing by the Con- 

dition 112 


Of payment of Mony by the Condition of « Bond 
in genera ibid. 
In what Caſes a collateral thing may be given m 
ſatisfattion of a Condigign, or payment of other 


things in lieu of Mony \. 113 
Time of payment or performance where time 1s bi- 
mited 116 
IWhere no time is limited 124 
During the Lives of the Parties 125 
On Requeſt ibid. 
Place of payment or performance where a place 
limited 127 
Where no place is limited . 125 


Particular Conditions and their Expoſitions. 


Of Conditions to pay Mony on Marriage 131 
Of Conditions to pay Mony concerning Children 
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The Index. 


Conditions to pay Mony upon Proof 133 
Special Conditions to pay Mony on Comratts, A- 


greements, 6c. and of Pleadings there 133 


Conditions to pay Mony on Warning 137 
To pay Mony at ſeveral days 138 

To pay Mony on a Voyage, and Pleadings 
thereon 139 

To pay Mony yearly during Life 140 

To perform Covenants generally T41 


To perform Covenants where ſome are woid, 
and ſome are good 
A Condition to do a thing which is malum in ſe 


46 

Of Breaches of Covenant Bonds and Pleadings 
149 

Diſability of the Obligor to perform the Condi- 
£40n | - 133 


Conditions to perfor'h particular Covenants, 
4 


To make Aſſurance 159 
At whoſe Coſt 16T 
For quiet Enjoyment 169 
To acknowledge a Fine 154 
To pay Rent 115, 18g 
On Covenants on a void Leaſe, or void Covenants 

175, 195 
On Covenants in a Mortgage 196 
On Covenants for Reparations 197 
Pleadings on Covenant Bonds X 199 
Variance ibid, 


Releoſe pleaded to Bonds of Covenants 202 


ſue, Tryal on Bonds of Covenants 205 


Conditions 
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The Index. 


Conditons to ſave harmleſs 207 
_- .Of Counterbonds 215 
Condition to permit an att or thing | ſuffer ] 175, 
221I 

Conditions to ſurrender Copybold 223 
"Tb ſatisfie embetilled Goods | 224 
To enjoy Offices ibid, 


To procure Office, Place or Benefkce 225 
To procure, deliver and execute Writings 


226 

To deliver Poſſeſſion 228 
Conditions concerning Wives 229 
Condition to accept @ Leaſe 232 
To appear at a place ibid, 

Not to alien 234 

= fo continue a Suit ibid, 

0 convey Lands upon Marriage 23 
To ſin a Proc ibid. 


To do things belonging to a Trade 236 

To deliver Goods or pay the value ibid, 

To reap and carry Corn over the uſual way 
237 

Togive an Account _ "ibid. 
Conditions concerning Wills and Legacies 239 


General Rules of Expoſitions and Conſtructions 
of Conditions, and what ſhall be faid a good 
pertormance, 240 


According to the very Words and Circumiances 

241 
Of being performed in ſubſtance ibid, 
And that Fatt and not in ſhew 


242 
Improper 
+ o 
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The Index. 


Improper Words ſhall not wvitiate @ Condition 
| © 

No intention of the Parties to be conftrued againſt 
the expreſs words | 243 
Conditions conſtrued according to the intent | 243, 
253 

If #t may conſtare 236 
When a Man is bound to do or permit a thing, 
' bhe ought to do and permit all which depends 
upon this in the perfermance of the thing 246 
A Condition to be performed as near as may. bg 


24 
In many Caſes erideavour ſhall excuſe ibid. 
If there be an indifferent eonſtrution which may 
be taken two ways, that way ſhall be tak 


fo make the Obligation ſtand. 24 

A Man ſball 'be ſuppoſed by the Condition to do 
what properly belongs to him ibid. 
One may be ſaid to forfeit a Bond if he do what 
in him lies to break the Condition ibid. 
Where a Condion of au Obligation ſhall be ex= 
pounded by a matter dehors .-, -* 248 
Expoſitions of Words, Sentences and References 
in Conditins, 259 
As, | During the Time || | ibid, 
} Debito modo ] | 173 

Being reaſonably required 281 5 
They Fr 41 ibid. 
At all times 125 
Payments | ibid. 
hs | Acres x58 


Either 
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The Inderx:- 


Either | | 252 
Until be be advanced ] 120 
| Bearing date | tbid. 
Defend | . 170 

Miles ] | | 252 

Alen: ] | 110 

bem | IST 

And alſo | 186 

| Then to be void | 245 
Condition woid and the Obligation ſingle 90,91, 
| 92, 93 

Conditions Copulative 


G ..,10Q 

If it be not ſet down in the Condition who ſhall 
do a thing >, if the Obligee have more skill, he 
ſhall do it if the Obligor, be ſhall do it a 
To do a thing as Counſel ſball adviſe 126, &c: 
1157, 158, 167 

To pay Mony concerning Children 132 
Difference between Conditions affirmative and ne- 
gative as to Pleading I 42,1 43 21147 


Bonds of Covenants, Vid. ſupra. 


At whoſe Coſts Aſſurances to be made - 161 
Covenants ſpecial, ſpecially to be anſwered to 200 
What things will excuſe the performance of @ Con- 
dition, 353 
Attions on Bond brought by a Corporation 355 
Where a Recital in a Condition (hall be an RPogees 
394 


Difference where the Condition xs to pay a Sum of 


Mony, and where to do a Collateral 4 6 
«- Concord 


The Index. 


Concord pleaded in Bar .. 466 
Coſts upon Verditt 465 
In what caſes diſcharge of part the Condition 
ſhall be a diſcharge of the wh 479 
Conditions to comvey Lands, Vid. tit. Aſſurance. 
D. 
(x and damages on a Verdid 465 
Damnification, Vid. Pleadings on Bonds to 
ſave harmleſs 216 
Date of Obligations 20 
Of Declarations on Bonds. 
In reſpe&# of place 369 
In reſpett of time 370 
Form of the Declaration ibid, 
Declarations for outlandiſh Mony 375 
Variance between the Original and the Declars 
tion 376 
Variance in the Sum ibid, 
Variance in the Names and Additions 379 
Variance i time of Payment and Entry 330 
Declarations againſt the Heir 297 
Declarations on Statutes, Recogniſances 202 
oX Defeaſances 28 
be Notion of a Defeaſance 287 


Difference between a Condition precedent and a De 
feaſance 136 
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| The Index. 


6 What amounts to @ Defeaſance and what not 289 
's Demand attual, where neceſſary or nt 29, 30 
on WD*l:vering of Obligations 22 


Detinue of Oblig ations 346 
Conditions to deliver Writings | 226 
To deliver Poſſeſſion 288 
To deliver Goods or pay the Value 235 
Diſability of the Obligor to perform the Condi- 


1100 I55 
Of disjunttive Conditions IOL 
Obligations void per Dureſs, 107 

65 

to 
16 
20 

E, 

: Xception in a Conveyance where void 295 
69 Where the Obligor bath Ele&#ion, and where 
70 the Obligee in digunitiuve Conditions 103, 115 
id, WH Condition for quiet Enjoyment 169 
75 Wl Peed delivered as an Eſcrow 24, 439 
'& Wl Error 272,282 
76 WH hat things will excuſe the performance of a Con- 
id, dition 353 
79 Wl Epoppe! and Pleadings 3 Recital in Conditjons 
50 201, 441 
97 WM Expoſition des parols 110, 250 
2 ide tit. Condition | 
28 Expoſition of Conditions IIO 


7 Wl Execution on Statutes and Bonds 262,265,410 
Je Wl 4ioris brought by Executors an Obligations g 
6 - 3 

at a £ 882 


"F. , 
N The Index. 
Summons and Severance 359 
Releaſe by Infant Executor Ibid. 
'Attions brought on Bonds againſs Executors or 
Adminiſtrators 361 
Ft F, 
K Þ Eme Covert makes a Bond, how far binds 1 ; 
: Bonds made to Baron and Feme I 
To Feme Covert ibid, 
To Feme Sole 19 
Attions on Bonds by Baron and Feme 357 
| Againſt Baron and Feme 363 
”" Condition to acknowledge a Fine 184, 185, 2 
| I 
* Who to do the firſt At 252 - 
= "Bond, when ſaid to be forfeited, Vid. ſpartim per 
| tot. 99, Kc. 142,179 
| Forgery of Bonds 345 
Foreign Plea 443 


Foreign Attachment pleaded 445 
Fraudulent Deed, need not be pleaded, but may 
be given in Evidence 295 


The Index. 


G. 


F Bonds given for Gaming Mony $3 
F Ad of God, Vid. ſupra. 


H. 
3 K 
; I Ebt on Bond againſt the Heir 292 

Riens per deſcent 29 

4 What ſhall be Aſſets ibid. 
/ Declarations 297 
, Judgment - ibid. 
7 
2 
x 
p I. 
5 
| Eofatl £ I 
Impoſſibility excuſe @ Condition 97,9 
4 ondition impoſſible, the Effect of is ibid, 


Pleas after Imparlance, Vid, tit. Pleadings. 


infants entring into Bond, acknowledging Statutes, 


Recogniſances 14,259 
n[enſible Conditions 100 
Words joint or ſeveral 32 
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The Index. 


Aﬀtions by joint Obligees 356 
Attions againſt joint Obligors | 
Foyining Iſſue on payment 

On a Collateral port 
Iſſue Tryal on Bonds of Covenants 


O "EG to the Furisdition 
udg 


ment on Bonds ſued 
M 
K. 5 
Ond made to the King, Vid. Recogniſance. 
Condition to obſerve the order of the Kings 
Counſel 240 
Aſſignment of Debts on Bond to the King 318, 319 
ws” V 
(0 
L. C 
F Bonds on Covenants in a woid Leaſe 195 \ 
Condition to accept a Leaſe 232 
Conditions concerning Legacies 239 
Conditions about Licence 241] C 
Condition to pay during Life 140 


kh. it. 4 
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The Index. 
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Ond woid for Maintenance 47, 48 
What is Maintenance and what not 317 
Condition to pay Mony upon Marriage £108 
Condition to convey Land upon Marriage 235 


Bod woid by Menaſs © IO7 
Miſnomer or Variance in the Names, Additions 
380 
Monſire des faits 141,195,303,381 
Bond of Covenants in a Mortgage 196 
N. 
a} per of Baptiſm, Variance between the Bond 
and Declaration 17 
Variance in Names, Additions 37$ 


One Non compos mentis nering into Bond 16 
One may not plead he was not ſane memory at the 
time of his Sealing the Bond, Vid. Pleadings. 
Nan eſt ta&um, where pleaded ro & Bend 36, 


439, &c 
Vid. tit. Pleadings. t | 
Of Non-Refidence, and of Conditions againſt the 
Stat. of 13 Eliz. C. 10. 14 Eliz. C. 12. 5s 
Notice where requiſite, and where not in the per- 
formance of @ Condition 134,135,166,218, 
224, 398, 347, 35L 


The Index- 


O. 
HE Nature of an Obligation 1 
T Faux Latin in Obligations, or incongruous 


The Frame and wording of Obligation and Bill 
Obligatory 13 
What perſons may or may not make Obligations 


ibid. 
To whom Obligations may be made 18 
Obligations Jount or ſeweral 32 
By what Names bound 5 


Of ſealing and delivery of Obligations 22,27 


Bond to baron and Feme, to Feme covert, to Feme 


ſole 18, 19 
Bond to alien I ti 
Bond 10 a Body Corperate ibi 


Bond againſt the Heir, V4. tit. Heir. 


Bonds of Arbitrament 301 
Bonds of Apprentices 305 
Bonds for the Good Behaviour | 509 
Alſignments of © as 317 
Forgery of Bond TN 345 
Detinue of Bonds | 346 
Svits on Obligations 355 
; - Vid. Suits. 2 | 
Bond where ſuable | 368 
A 351 
4:2 þ SL pleaded 441 


Ho 


of 
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The Index. 
How and by what means an Obligation good in 
its Creation may be defeated, extin& or diſ- 
charged by matter ex poſt facto in Deed or Law 


” _ 4732 478, 479 
A diſcharge of a Conditicn in'yart 3s a diſcharge 
of the whole | | 479 
Of. buying Offices S2 
P. 
Payment. 


PE: to whom Performance or Payment to be 
made or done 10 
Of Payment of Mony on a Bond in general 112 
What Perſons are bound to pay or do by the Con 


dition ibid. 
Of Payment. by Collateral ſatisfation 113 
Of Payment without Acquittance pleaded to 6 
ſingle Bill 31 
Payment how to be taken 112 
Time of Payment among [+ Merchants ing 
Place of Payment, when a Place i limited 126, 
455 


When no Place « limited | 128 


Time of Payment, Vid. tit. Time, 


Payment at ſeveral days 
Performance of Conditions +. $22, &e 
Et ſparſim per tot, | 


La 


The Index. 


Performance 08 Bouds of Covenants where to be 
ages ſpecially, and where generally _ 194 
id. tit. Bonds of Covenants. | 
Payment of 8 leſſer Sum in ſatisfattion 408,409 
Place of Payment mentioned in the Condition and 


Venue 455 
Joining 1/[ue on Payment or not 461 
What things will excuſe the Performance of a Con 

Ns 353 

Pleadings. 


Where Performance generally may be pleaded, and 
where it muſt be ſhewed ſpecially, and how 


392 
Of Pleading non damniticatus 209,395 
ts many caſes the Law allows general Pleading to 
. avoid Prolixity 34,396 


Of Certainty in Pleading 397 
Regularly, ut is good to purſue the Words of the Con- 
dition; and yet be ought to plead the Certainty 
of time and place and manner of performance 


398 
In Pleading negatively, be ought to traverſe all the 
Condition | 399 


Where a certain duty accrews by the Deed at the 

beginning, this cught to be avoided by a matter 

< .@f as high a nature 400 

Sometimes matter en fait ſhall avoid an Obligation 
ibi 


A ſpecial Plea in Bar is always to be anſwered 
with a ſpecial Replication in the point . *; 44 
Lhe Replication ought to contain ſufficient Cad 
of Attion, and ſufficient Breach of the Candi 
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The Index. 


tion or elſe the Plaintiff ſhall not have Fudg- 
ment, though the Iſſue be faund for bim 4or 


Pleas in Abatement, Y:d. Abatement, 
Pleas after Imparlance, what are good and what 
not 404 


Concord, Acceptance pleaded, Vid. Concord. 


Payment of a leſſer Sum how to be pleaded 408 
Collateral things or ſatisfattion pleaded in perfor- 
mance, or for Payment, where good or not 


410 
Payment pleaded, and parcel paid 413 
By command of another 415 


Where miſtake in pleading the Sum, or the time is 
Sided, and where not ib 


Releaſe pleaded, Y;d. tir. Releaſe. 


Tender & uncore priſt pleaded 425 


In what Caſes non elt fatum is a good Plea, and 


in what Caſes and where a ſpecial non et 
factum, as in Caſes of Alteration, Raſure, Seals 
broken, &c. and Delivery as Eſcrow 430, &Cc. 
439 


Eftopples in Pleading, V34.tir. Eſtoppel. 
Plea per Dureſs, Vid. tit. Dureſs. 


Plea per Heiv to the Bond of the Ancefior, Vid. 
ſupra Adtions of Debt againſt the Heir. 


Out» 
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ho Releaſe 


. The Index. 


Outlawr Y pleaded. 441 
Attginder of bim{elf pleaded, not good 4.42 


Defendant pleads, he was non lane memory, wo 


Plea | 443 
Recuſant convitt pleaded ibid. 
Peerage pleaded ibid, 
Of Foreign Pleas ibid. 
Foreign Attachment pleaded 445 
Of pleading to the Gf ariediftion 449 
Recovery pleaded in Bar, in another Court, and 

againſt another perſon | 450 
Bond to be a true Priſoner for Fees - 88 
Condition to deliver Poſſeſſion 228 


Pleadings on Scire Fac. againſt the Bail 277 
Condition to ſatisfie embezilled Goods after due 


Proof made 306 
How Proof to be made 307 
Pleadings on Sheriffs Bonds 80 

R. 
Of Raſure in Obligations and Conditions 206, 
431, 332 


Condition to pay Rent 
Bond of Covenants for Reparations 197 
Where a Recital in a Condition ſhall be an Eſt oppel 


139 


8 
Of Recogniz.ances in Chancery - 6 5 
Recogniz.ance for Bail 267 
Of Recogniz.ances for the Good Behgyiour 309, 
310,311 


Recognizance to appear and anſwer for Felony 313 


The Index. 


Releaſe pleadtd to Bonds of Covenants . 202 
Releaſe pleaded to Bonds WINLEL 447 
One may not releaſe a perſonal thing as an Obli- 


gation 0n a Condition ſub[equent _ - 144$ 
A Poſſibility not to be releaſed | 422 


Where it ſhall be ſaid a Covenant, and not a Re- 
leaſe | 423 
What amounts to a Releaſe in Law of the Debt, 
as by Intermarriage or making Executors 473, 


| 478 

| Releaſe by an Infant Executor .359 

Retraxit, # good Bar 420 

Of Repugnant Conditions 90 

Requeſt to do @ thing within one Month after "be 

all be requeſted, how conſtrued 123 

| Not before Requeſt to be performed 125 

Where Requeſt is neceſſary 164 

Attion againſt a Receiver or Servant 367 
S, 


Ealing of Obligations 27 
Seals broken off a Bond, and non eſt faQtum 
pleaded 433 
Bond from Under-Sheriff to High-Sberiff 50 
Of Sheriffs Bonds 67 
Explaining Stat, 2 3 H. 6. c. 6. "14-435 0 
The Sheriffs Return upon that Statute 71 
IWhat Obligations are woid by that Statute and 
what not, in reſpet of the perſons #0 whom 
made, and in what Courts 73077 
Wo” Pleadings 


The Index. 


Pleadings on Sheriffs Bonds vo 
Rond to be a true Priſoner 88 
- Bond to be a true Priſoner for Fees bid 


Statute for performance of Covenants not to be 
preferred before a Bond ; 2 


Of Statutes and Recognizances. 


Of Stata Merchant and of the Staple 254 
By whom acknowledged and how 25 


manner of making them 255 
Before hom taken 25 

AZions brought on Statutes and Recognizanees 

| 259 

Scire Fac. and Proceſs 261 

eclarations on Statutes | 262 

Iiwbhat Courts taker) and ſued 264 

Sareties Vid. Counterbonds 214 

Condition to ſurrender Copyhold Lands 222 

To ſatisfie embezilled Goods 224 

Not to continue Suit 234 

Scire Fac. on Bail Bund 269 

Suits on Obligations 355 

. Fer Bodkes Politick ibid. 

| Pex Foint Obligees 356 

Per Baron and Feme 357 

Per Alien | id; 

Per Executor or Adminiſtrator 358 

Againſt Executor or Adminiſtrator 361 

Againſt Baron and Feme 363 

Againſt Foint Obligors 364 

. Againſt a Servant or Recetyer 367 


Boud where [uable 368 


_ and Refuſal pleaded . _ 


Tre of Payment or P 


Time comrventent. given : nv 6 eg 
Traverſe , © $6, $69,386 
Condition that a Tradleſman ſhall wot uſe his Trait 


yes 
Condition to do things belonging to « Trait, who 

ſhall do them © as, 238 
Tryal, Iſſue on Bonds of Covenant | 205 
Bond where tryable when made beyond Sea * $53 
Or at another place of Payment m'the ones 
| 4 


Toming Iſſue on Payment ' 461 

Nn a Collateral point 462 

Bonds in Truſs 419,423 
V. 


Onds woid by Statutes of Uſury, aud good 
Learning of uſurious Contratts 5 9,60,6 1,62 


Variance on Bonds of Covenants 199 
Variance between the Original and Mo 
37 
Variance in the Names and Sum 376,375 
Variance im the time of Payment 380 
Tender & uncore priſt pleaded 430 
Venue 453,455 
Verdift 463 


Condition to pay Mony on a Voyage 


The Index; 


W. 


Ondition to pay on Warning 
Cm Wa: bt . to be given of th 
Ation i ; if it be to appear within eight 


5 Warn * 
Condition to reap \ and carry a24y Corn over the 
uſual way | 237 
Of Witneſſes to a Bond 7 
Words written in a Bill after the In Ou rei te- 
ſtimonium, how 70 be taken. '..1a 
Conditions concerning Wives | I 35, 229 
Conditions concerning Wills and Legacies - 
A Will cannot R__— a thing created by Deed, 
ſo diſcharge Creditors 


 —__ 
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Obligations and Conditions, 


The Nature of an Obligation, and with what re- 
ſpe it ſtands in the Ee of the. LAW. 

N Obligation - is taken .in_the- Common 
A Law for a Bond.containing'a-Penalty with 
| a Condition for payment of. Mony,” or to 
do or ſuffer ſome A or Thing, &c. And a Bill 
is a ſingle Bond without a Condition. . Co. Dits 
_ a. How they 'differ farther, vide. infra Tits 
M0: -: | F363 A#R195T 7 
| Its not a Debt, ſimply by the :Obligation, bue 
the performance or breach of the Condition makes 
it to be a Debt, for the Obligation is: guided by 
the Condition, TebÞv. pag. 19%» 1 Brownl. p. 109. 
Neal and. Shefheld. Rs Fs = a4 
. A ſingle Obligation is taken moſt in favour of 
the Obligee > but an Obligation with a- Condi+ 
tion is taken moſt in favour of. the Obligor,, 104k 
7. 6. 10s:;';-55 WE. 8s, 9 

Its a Debt preſeritly upon. the aling and deli4 
Very 5 it is debitum in preſents, though /olwvens 
dum m futuro. £ T Tar wal 8. nd .. 

It is a choſe in Aion. Therefore. f 4 Bondrbe | 
made for payment of. Mony to.a Feme Sole, Femea 
takes Husband and; dies, the. Debt.due upon the 
ond becomes not a Debt due a9 che Buband bur 


4 2 Is 

A II 
*£ 
| 
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to him that adminiſters, Stiles Rep. 205. Cowly Wribe: 
and Lock/on... Ney 149. Norton and Glower. Wart; 

A Bond & tg be paid before a Statute for per» Wſu//? 
formance &f Covenants not broken, $ Rep.;28, WM As 
Harriſons Caſe. When none of ther were, nor {WP lead 
ever perhaps ſhall be broken, ſuch poſſibilities 
ſhatt crot bar t Debrs, Cro, Bljt, p. 469: ... 

A Bond for a long continuing Duty, will not 
hinder payment of a Legacy, 2 Keble 759. Daw 
& | HE "Hr 

” is a Debt where the Obligation Is ( at the 
time of the deceaſe of the Obligee) and not where BW tha 
the Obligee inhabies, and accordingly thall le 'x- 
counted bona 10: abitia, 1 Sanders 274.'Cro. Eliz, 
Byrons Caſe. 

By . grant of omnia bona &- caralla felowuni 
Obligations do paſs by the Kings Gramt 3 but by 
particular Perſons Grant of o9mia bone & catallk 
Obligations d6 not paſs, 1 Keble 449, 469, 497+ 


ion of Sokrbampron againſt Richirds; 
apo raphy meſme Cafe. j G 
tf a Man grant & F. S. all his Goods and 


C_ in ſuch a Box, and in this Box —_— | 
zxtions, there the Obligations by reaſon 
the ſpecial Reference expreſi ON Yelo! 1! + 
p. 69; Chanel Cafe. ; 

Two Executors to F. S. one Executor had 4 
Bond wherem . B, was bound to their Teſtator, 
be. in ſatisfaction of his own proper Debt t6 | 
C. D. by word dedit &- deliberauit the Obli 
tion wy D. and'dies, the Plaintiff being 
wing Exccmor,, brings Petnue "ugainſt -C: Di W/* 
per three Fullices, nmr ma Av wy 
the lafirament; 'as well as xcleafe a 3 but! 
op 4 a 


Obligations and Conditions. 12. 


1ibed to the Deed before the ſealing, its a good 
art 3 if after ſealing, its a Condition per Crew; 
Pulſt. 3. þ. 302. Tompſon and Butcher. 

As for Declarations on Bills Obligatory, and 
Pleadings, ſee in their proper places. 


In 1eſpe&k of 4 Obit 


What perſons may make 
Obligations. 

y what Name. 7 

Who are bound though. 
not named, : 


thall confider Obli 


What perſogs may or may not make Obliga- , 
. 1 | £2008. ; | 


Very natural Perſon or Body politick not pro- 
hibited by the Law may bind themſelves. 
But ſome perſons are incapacited by the Law to 
ind themſelves, and ſome Obligations are void, 
atiC others only voidable. | op ene Þ 4 
If 3 Monk make an Obligation, it is- void, 
14 H., 4.30.. +; !. | | 


7 Femme. 


F.a Feme Covert make an Obligation it-'is 
void, 14 FH. 4. 30. and ſhe ſhall; plead. he. 
was Feme Covert, - and conclude  i/{ivr: now /e/# 
attum, becauſe it is void ;; But: an Infant ſhall 
not do ſo, becauſe his. Bond ,was,/ only. yoigar: 
ble; and he hall: conclude Fudgnens -/ pas 
I ifs 


- 


14 -- The Law of 
r H.7. 15. Dow's Caſe. Vid. plus poſtes ſab tip 
plead. 01 eſt fattum. C 
Debt brought againſt F. S. and Eleanor hit 
Wite upon Bond made by the Wife. Defendant 
pleads 99d tempore confettionis,and ſhews the day 
ſhe was Feme Covert. The Plaintiff confeſſeth 
this, but faith, ſhe ſealed the fame Deed the fame 
day of her marriage before the Eſpoulals in the 
morning. Defendant demurs : The Plaintiff had 
ent, 2 Rolls Rp. 431. Jackſon's Caſe, 
Debt on by Baron and Feme. The De 
fendant pleads the Wife had another Husband &- 
The Plaintiff replies; the Wife ad arm 
»«b;iles diſagreed to the former marriage, and 
good, Moor n. Warner and bis Wife verlus 
Babbingeon. 4 
Feme Obligor of full age takes Baron within 
in Debt on Obligation, they pray his age, but de 
nyed, Noy þ- 69. L 


Infact. 


F an Infant make an Obligation, this is' not 
void, but voidable. | 
If an Infant ſeal a Bond, and he be fued theres 
on, he cannot plead non eft fattum ; but it mult 
be avoided by ſpecial pleading, and conclude F 
ment /i aftio tor the Bond was not void but void 
able, 5 Rep. 119. Whelpdale's Cale, t H. 7.1% 
Don's Cale, Vid. poſten. ' & 
An Obligati 


= . 


tion or Covenant of -zn Inſane for i 
Appremiſhip fhall not bind him, neicher at Con 
mon Law, nor by the words of 5 Elie. ye tht 
Indemture ſhall bind him, becauſe he Dentarg 
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Obligations and Conditions. . 5 


tun, Yelv. 22.5. contra. Oftogema. libris, With. 
Condition of payment of 40 /. .it was adjudged. 


good for offogint, though it- is.mymes Latinums 
10-Rep. 133- Fitzbug hes Caſe cited in James, Off. 
borns Caſe, Hob. }. 19. contre, The Record: of 
this Cale is (et+ forth at large in Hobart, but there 
is no mentian: of che Conditian, .the Obligation, 
was in ſeprungenta libris, with Gondyion-of payr, 
ment of 350-4,3and good," 14G: Rip:; 13. cited; in 
James Osbortss Caſe, {0 in wigiut, libres, this Is 
good Obligation for 20 /. in Oxborwr Cafe. , | 1:1! 
If a Man be bound in quingint« duabus hibriix 
this is a good Obligation for;:52 {. the; Conde; 
tion being for the payment of '36-4..it; cannot be; * 
taken for 5Q0-/,;becauſe it is\ not gent a+. But. It, 
ſhall be taken as an.abbreviazian, off, quinquegents. 
this. was adjudged: pon a- ſpecial. Verdict, wang 
the Plaintiff declared ; upon' a Bouf de; 91119umt 
gint. duabus libris, and the Defendant pleaded nop 


eſt factum, Cro, M. 14 Face 416, 418, Downs 
and Hauhwait. 


o 
- - 


94s 


02” As 94 


tatiſe ha Plain 
appeared to be yariant, and the word was WY 


6 - _- TheLawot |” 
cauſe it was venrews (for - where + Deed is void 
nou eff fathuin'is 2 good Plea) but adjudged: it 
w3s all one with centwm, and the Condition ſhew- 
ed it to be an 1001, Stiles Hill. 1653. foh, 438, 
Prkburſt and Scot, 

One is bound in wvigmt. nobulis, its good; 
2 Rolls Abr.146. Oro Jacao3. 1 Brownl.$5. Due 
ehjn.and Vaughan, © 

Debt' is brought for 600 /, on Bond; on Opn 
it was ſexagint, for this Variance the Defendant 
demunrs 3 SE: this Obligation doth not wars 
rant the Declaration, becauſe it is another Sum, 
al cannot be taken for ſexcen!. ( j. M. 5 Fas 

203. Grepggs Caſe, One is bound in /expimt, 
kbrz tor bc - & this is not- good, in 
a Latin word, 'Yelw. p. 105. 2 Relbs Abr. 149, 

and Davis. In terengentate liberis its a void 

Bond, for both' words are inſenlible, Cro. M. 18. 
Fac. 603. Hillsand Cooper. In quint aginta libris 
ill, but there &'a good remedy in Equity on this 
miltake, 3 Keble 644. P. 28 Car. 2, Strange and 
Greenhil. | 


' Note, There is a i when the: Condition 
& to pay a Sum of Mony, for then the intent-of 
the Sam may mare £2tly be colledied; wt ſupy#\ 
and a Condition to do a Collateral AR. Debt of 
Bbnd' de quingort. hibris, Defendant dermands 
Oyer, and it was on gan us > whe Hbris, the Coth 
dition was 'to- do's collateral Act 5 Defendant 
Pleads an kin meer: and the Plaintiff or 
rnurring thereon his Jadgment : bat 
Gf had An 2 Bond the 
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Oblfgations and Coivitions., 


and had not any other err Br >. wrtd it; per 
Cur. the Obligation was void, and Writ'(all ik 


Hill. 4 Jac. p.:146. 2 Rolls Abr. 146. Tejv.'99: 
Parry and Dale. So, BR te oF arh Fee 

A. is bound in a Bail Bond pro quadragent. #i- 
bris, the Plaintiff declares pro quaqragint. libr, 
for this variance Defendant demurs to the 'De- 
claration, per Cur. genta, refers to centum, 
ſo its rather 4007. than 40 1, and the Cond) 
being collaterz1 doth not fhew the'intent 
Parties adjudged againſt the Plaintiff, $::les p.24T, 
257. 2 Rolls Abr. 147, 148. Feilder and Tovey- 
So Condition to appear was novemy int. (for fona- 
gint.) and the Defendant pleaded in Abatement, 
3 Keble 255.* Sits Caſe. CODEN EE 

An Engjith Bill is made ſewtees for ſeventeen 
pounds, and adjudged good, in 10 Rep. 113- 
'Fames Osbornt Caſe. Foes Bos 
' Tenerie & firmit, Obligarie, yet good, Tehws 
193. Dodſon and Keyes. Wn; 

In viginti litteris (for libris) its void, Partroſe's 
Caſe cited in Cro. Fac. 603. Cooper and Hills Caſe, 
But the Attorny who made tle Bond was com 
mitted to the Fleet for Knavery. | 

In vighn kb, with a tall, wins 
Bond 3 /:ba ſignifies a Cake, mnd the. daſh doth 
not help it, Noy p. 10g, Shefvet and Maljer. 

One is bonnd 'in wigint rover ( for libris) flo 
is not good, Cro, Fac. fol. 20ze. cited in Dur- 
chin and Vaughans Caſe. © bY ; 

A Man is bound in an Obligation,zs libra, with- 
out ſaying how much, its 7 void Obligation, 
Yelv.p. 225. in Loggins and Tethartans Coſe- .. 


F . An 


Quar. yg H.7. 6. 


. 261. to be paid ſuch a ſum at Michael:nas,and ſuch 


 . -- The Lawof 
An Obligation was made for. the payment of 
10). 8 5. and 8 (not ſaying pence) Action of Dehx 
lies for the 101, 8 5s. 1 Brown). Rep.p. 61, 1 
Obligation to pay 5 /. puri aur, i. ec, fine gold, 


Tn reſpett of the F rame of the Ohlig ation or Bill. 


Ote the Opinion in Yelwerton, Dodſon and 
Key's Cale, p. 193. When the parties and 
the ſum are well expreſſed to the Conulance of the 
Judges, ſuch words by which the party doth in- | 
tend to bind himſelf ſhall ſerve. 

Memorandum, That I Ben, have received 20 
of C. which 201, I Ben. promiſe to pay to D. 
in witneſs whereof I have bereunto ſet my Seal, 
this is a good Obligation, 22. E. 4. 42. cited/in 
Roll. 2. Abr. 146, If it be; I ſbai/ pay to. you 
20 |. In witneſs, &c. I put my Seat, its. a good 
Obligation, 22 F. 4. 22. So theſe words, Con- 
ceda obss,, fe. makes a good Bond, 22 E.q22, 
Hatley's Caſe. If a Man by his Deed, ſay, that 
I owe to C. 201. to be paid at Eaſter next, 
or, I had of C. 20 |. of which 1 owe him 101. on, 
to be repaid, him again ; or, I A. B., do bind. my 
ſelf to C. that be ſhall receive 20.1, and ſuch like; 
theſe are all binding, "1.74. +. 1 

Obligation was made in ſuch” manner : Be it 
known ;to. all Men, that I doe owe 'unto Olives 


& ſum at Lady-day 3 - and in truth the particular 
Sums do not amount unto 26 J. this was not. a 
good Obligation for.26 J. Rolls 2 Rep. Tr.1$ Facq ' 
B. R, Oliver's Caſe, | I 


Obligations and Conditions. . 9 
If A. acknowledge by a Bill Obligatory himſelt 
to owe 101. to:B. to be paidat a day toi come; 
and by the ſame Bill binds him.:and ns Heirs in 
20 |. and faith not, to'whomhe is boung 3 yet it 
is good, and it (ball be intended to be bound to. B. 
adjudged upen demurrer, Rolls 2. Abr.1it.Oblig« p. 
143. Franklin and Turner. '' | 
Obligation was written in this form : Know all 
Men, &c. that TH. W. am bound ts W. Gore, 
in the Sum of, &&c, for the payment of which 
Sum I give full power and authority to the ſaid 
Gore to levy the ſaid Sum upon the profits + 
&c. until the: ſame be paid. Detcndant 
the Plaintiff had levied part of the faid Sum, and 
ſhews not how, ill Plea» Per Curi4#; the Plaintiff 
may at his liberty bring his Action / upon: the faid 
Obligation, or levy the faid Monies according te 
to the Clauſe aforelaid, 3 Leon. fo. 323. Gore and 
Winckfeild. . wy 
An Obligation of -200 1, to two::Soluend.; the 
one hundred pound to the one,and the other tothe 
other ; it is a void Solwvend. 18 E/iz. Dyer. 350. 
Hob. p. 172. in Stukeley's Caſe ; yet By | 
leems contra, 2 Rep..p. 207. | Qbligation to two, 
alvend. 10 I. to the.one, -and/20 /. to the other'3 
both ought to. join in Debt-'0n- this Obligation, 
But an Obligation made to three, /olvend. to. one 
dt them, is good. . | | 
 Memorandum,: 1 John B. have. agreed 10 p4 
S. 20 |. though «ho in the Preterperſeck Tek, 
and wants the word. In cujus rei teſfimonium> 
yet is a good Bill, 1 Leon. p. 25+ wes Caſe: 
\nd per Wray. ded &. conceſſi we uled. as words 
pf 2 preſent Conyeyance. - 3 wy 
| is 


, TAE Frans... 1 ws <a Ti 


0 _ The Lawof: 


This Bill witneſſeth, that T R.S. have received 
of T. P. 40 1. 'rarhe' uſo of Robert and, Jane Shaw 
Children of, 8c. equally to be divided' between 
them 5 which Sum I confeſs t6 have received to 
the uſes aforeſaid; and the ſame to repay again 
as ſuch a tine, as ſhall 'be theuphs beſt for the 
profit of the ſaid R. S. and ].'$. R. S. dieo it 
teſtate, his Adminiſtrator brings Debt for 2 |, 
and counts'that the Defendane | by his Bill Obl- 
gatory (ſhewn in Court) acknowledged fe recepiſſe 
20 |. of T. P. tothe uſe of 'the inteltate, ſo/vend. 
at ſuch a time,quod widetuy opportumums pro Wo 
of R. S. the cltiee, and ſhews that at hp ie 
widebatur opportunum,&c.and he demanded it, Up- 
on Oyer, the Defendant demanded Judgment of 
the Writ and Count as not warren bo Billy 

Cariam. 1. This is a good Bill Obligatory, 

(hall be intended to be delivered to the uſe of 
the Plalntiffs inteſiate 3 the Plaintifi hath ſuppoſed 
It in his Declaration, and the Defendant hath ad- 
mitted it, otherwiſe he ought to have pleaded »o# 
eſt fafium., 2. The Receipt of this Mony- ſhall 
be made to'R. S. and F. $, and not to T. P, 
3+ Itis as ſeveral Bills of 20 }. - apiece, and 'are 
divided Debts, by the wards equally to be divided, 


and Co ſhall not ſurvive, Crook M. 4.1 Eliz. fo.729. 


Shew and Sherwood. | 
Be it known, &c, 1 Tho, ]. do bind my ſelf 
J. M. to pay puts him all ſuch Monies as my Bro- 
ther owes bim, In witneſs, &vc. And' in the end 
of che Bill was written, rhas Will, tbe Brother of 
Tho. J. owed 30 M. 40 }. with this Averment in 
the Declaration 3 it is a good Bill and Aion lies3 
for it is reduced to acertainty, Crook-E/iz. p, 561+ 
| Morgan 
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. Obligation&and Eonditions. xx 
Morgan and Jobmſon, and yet p58. xbies>" | 


tur. 

Be it known that I Tho. D. do owe wnto A.B. 
50]. to be paid bimy 10 L at ſuch @ day, and (0 
at five ſeveral days 10 |. until 50'k, were paid; 
and for payment: of T bind me, 8&c. in 101. 
nome pene. Obligee after tive days paſt 
Debt 'for 50 /. and good 3, for it is a ſeveral Bill 
for the ay and-a Bill alſo for the 10.1. Crook £7. 
pe 771, Anonymutss 

Memorandum,  Þ do owe and promiſe to pay to 
A.101. at any a the Feaſt, &c. hen 
ſhe ſhall require it > for payment "whereof I bind 
my ſelf, &c--to J. H. by theſe Preſents, It is a 
good Bill to 4+ by the-wtieds of the firſt part, and 
the words which oblipe.thim to F. FH. arc void; 
Crook Eliz., 886, Hatulman's Cale. 

Bill Obligatory written in a Book with the De- 
fendants Hand and Seal to it, good, 'Crook Elit. 
p. 513, Fox and Wright. 

Be it knuwmn, oh 3 do dww ects P, 141, to be 
poid at, Kc. -. na with 61, which F owes him 
won 251! and Rocornitance ſubſtribed ander my 
Hand, Plaintiff brings Debt for 20 /.and adjudged 
zpainſt him, becauſe the Bil made him Debtor on 
ly for 141, AMbor #670. Parry and Wiidward. 


The Defendant by Dead he had 
moat ty form a by de 4. 
at Mithaebnas followingand ſealed 
rr TAS TON 
ing t to 
to Harge Nin, Chris nerd 


the repayment jis petterak Afiter, If the 'Bill-had 
etitert the Rept + Is a the Maſter, 


rf 


--.” The Law' of - 
then it had been but a Receipt, and meetly to anq- 
thers uſe, Yelv. p. 137, 147+ Talbotr and God- 
bott. be: 0? ; 

Now I ſhall put a Caſe or two, how words 


Ft: written in a Bill after the. In cujus ret Teſt:cmonium. 
4 ſhall be expounded whether as parcel of the Bill ox. 
Ta not. 4 #16, 
id My Lord Cook in Hamond and Fethro's Cale, 
«|. 3 Brownl. Rep. 59. held that whatſoever comes: 


| after theſe words (In witneſs, &c.) is no part of 
I: the Bill, but may be a Condition, and muſt be 
*; pleaded and not demurred upon. [4.4 
| \ Debt uport a Bill of 6 /. 13s. 4 d. and upon 
Oyer, after the In cujus rei Teſtimonium,' this 


& 2 Clauſe was added in nate: of a Pxoviſo 3 Pro- 
|< vided that the ſaid 61.314 s. 4d. xs not t0 be 
4 HM paid until ſuch an one bath had a. Recovery its 
| ih ſuch an Attion of Suit, which, be bath hanging 
Wi: againſt the Plaintiff upon a Bond, of 2001, con 


ditioned for ſaving harmleſs, or bath made an 
end of the ſaid Suit. Conclution was,dat* ii{dem 
die & anno and all this-upon- Oyer entred of 
Record. Defendant pleads, ng end was made.of 
the ſaid Suit, ' and & the time gf payment not yet 
come. The Plaintift replies a compoſition of 20 /, 
in diſcharge of the {aid Suit 3 and Iſſue pro Quer? 
per Curieam the 20 /. may be given in fatisfachion 
of the {aid Suit, though not of the Obligations 
This Proviſo is part ot the Bill 3. tor it expreſſed 
the time of payment of the 6 /,.13 5s. 4 d. If the + 
Proviſo be ,ng;paxccl of the Bill then it is in, ma 
'eure of a Condiiee, Per Doageridge, Its paxcel 
of 'the - Bill, and. the words In cujws rei, $6, are 
| got necellary to.a Deed, It it be put in and 7 
; "39% SO, {cri . 


hd 
» 
= as efv-aceg a4 
4... w * DE COSI 
L _ 
wx yr ne ne pe. Sen 
% 
- 
. 


E.. 


OO eee aww cor o. er. 


 Obligatiag'and Conditions:  $ 
2 Devaſtavit in hini, Cro. EZ, 478,496; Kel/ock ard 
By what words an Obligation may be meds, and 
what ſhall be good, and what not. © 
Falſe Latin or" Engliſh. 
I reſpet of, Bs F WY: 8 
The Frame of the Obligation. 
As to Fauk Latin or om1/fions ols* bi 
THE Law doth make a reaſonable and fa 
vourable conſtruction of Mens Decds and 
Conveyances, and will ſupport thens (as mudy 4s 


it may) according to the \intenri-of the: Parties 3 
but ic abhors Non-ſenſe, Repughancy and Infenti» 


bility, and will rej6@ any thing which introduceth 


Incertainty arid Confuſion, upon which no folid 
Judgment or weighty Authority can be founded: | 

| ſhall briefly tay down' two'or three Rules or 
Advertifernents contained in our Books, about the 
conſtru&ion ' of Faux Latin in Obligations, and 
then come td particular Cafes. - | 

Faux Latin (hall ' abate 4 Writ, for that: the 
Party may purchaſe a new Wit, but it ſhall not 
deſtroy an Obligation, for the Party cannot have 2 
bee Obligar | when he with, pla henati 
Terv. p. 194 is Dodfons Caſes 1 Brown. 1104 
fo in Fas Ovborns Caſe, 10 Rip. 133+ | Fawn 
Latin nor Favs liſh hall nor: make void a Bond 
& other Deed, when the meaning of the Party 


# 
s * 
pou Xx a * 
£ 
s 
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- Ah Obligation ſhall not be avoided for vicions 


Writing or Incongruity, the Bond was Fohem 
A. without a daſh, yet good, and the Declaration 
upon it was Fobannes H. Cro. Car. p. 418. Downs 
and Haithwait. IF 

There are two principal Things contained in an 
Obligation;, 1. The Parties. 2. The Sum in 
which one Party is bound 3 and- when both theſe 
are-' tnfficiently expreſſed to the Conuſance of the 
Judges, as the Obligor and Obligee are well named, 


and the Surh well: cxpreſſed, or eahily without. 


ſtraining underſtood to be the intent, and by 
ſach | words by which the Party. doth intend to 
bind himſelf, it thall ſerve, if it be well executed, 
Yelui p. 193+ Brownl. Rep. 110. Dodſon and 
Keyes, and therefore. in that Caſe tenerie & firmit. 
obligarie, ws held-good 5 fo, if a, Bond be Ob/iga» 
mus me heredes;. &c. it (hall be good. : 1:4, 

One is bound in Triginti kbres, (for Triginta) 
its'good; Rolls Abri'2: p. 146. Taylor and. Thorp, 
mm [exigint« pro ſexagint, yet good, 2 Bulſtr. 241. 
1 Rolls Rep. 47. Hob. p. 20. Marſball and Folly, 
Septuagent. for ſeptingent. was holden to be good, 
{eptua being eaſily underſtood for ſeprem, and the 
Condition was for payment of Mony lefs than the 


Penalty, Hob. p. 116, Yelw. p. 95. 2 Rolls Abr:' 


147. Walter and Piggor. If a' Man is bound in 


| ſexingentis tor ſexcentis 1ibris, this is a good Ob- 


ligation,' for ſexingent,' is good Latin, :2- Rolls 
Abr. 147. | A Bond; was made in Italian, and it 
was /e//anta libra tor ſexagint. and goud,Cro. Face 
208.' Heb. 19. Parker and Kennedy. "A Man is. 
bound in trigintata (for triginta) yet jts-good; 
Hob. p. 18. 2 Rolls Abr. 147. Loggins and Tether- 


fon * 


Dblixatiohs and Cultditions, is 


ble by the Stature-ro be bound 3- and upon micbe- 


haviour, Remedy lies by CorreQion of the Ma- 
fter, or the Jultices, Crook mapa > > Car: fo. 17.9 
Gilbert and Flatchbr. 

The Plaintiff had paid Mony ſor- the neceſſaries 
of the Infant, and took Bond in double the ſam, 
its void 3 otherwiſe, if he had taken Obligation 
for the very Sum, Crook Hill. 45 Eltz. fo. 920: 
Aileff and Archilate. 

It the Bond be of excations vale,” the 
may traverſe ab/qwe hoc that it 'was Tor - 
ro ur and the Plaintiff muſty "XY 
fhew the Bond to be ſitable @ - of rhe 
things. Queer, If the Jary ought wo fied in ach 
caſe non eſt fattum, 1 Keb. M. 14 Car. 2. f. 416, 
423. Ruſſel and Lew. 

An Infant ſubmits himſelf to an Arbitrament 
its voidable 3/ for he may wave it, fit be+ to kis 
prejudice during his Minority 3 bur if he do any 
thing which amounts 'to an Agreement a his full 
age, it ſhall -bind him, Noy 22:93 Srone-aual 


a full age. time of miking the Bond, fhull 
= when the Bondi exe, and not when it bears 
date, 1 Brownl. Rep. p. J 
Debt on Bond dated 10 "an _ delivered +. 
18th of the fame month 3 the "Defendant pleads 
by Proteſtation it was delivered the 19h da 
#{que hoe, that'at that time, be wes of full x4 


34+ 
if an Infant make an Obligatibrias 
upon it, an Attorny without Warrant fſufters 2 
Judgment 


PIs F3 
* 9 ou ors 4 AO RURIE TT 4 no er BR ILEFF 


| Judgment by nor ſum informatus > if he weit 


ApHEY. mute, named by. the-true Name & 


Proper-name, 3 Hl. 6. 35+ be 


16 * | TheLawof. 


within age, he ſhall have a Writ of Error ; if he 
were not, he ſhall have a Writ of Dilceit againk 
the Attorny, but no Audita Querela, Winch j; 
114. (bly and Collings. | 


Non compos ments. 


am. A =, © QSO G0. 


; kt a nom compos mentis ſeal a Bond, he ſhall 
,*not avoid it bimlelf, .4 Rep. 124. Beverley; 
Caſe. For no Man of. full. Age ſhall by Plea fiuk 
tike himſelf; but privy in Blood, as Heir, or.privy 
in Repreſentation, as Executor or . Adminifiratat 
(hall plead the: diſability of him, 1bid. it 


By Body Politick. © 


þ their Corporation 3. and .yet if the eſſential 
part of a Corporation be named, it is ſufficient 
in an AQion 3 as ad reſpondend? Majori & Bur: 
genfibus de Lyn Regis in Cow N. and found 
they were incorporated ,  Majores! &* Burgenſes 
Burgi de Lyn & non per aliud, 'per Cur, the 
6mitſion of the, word ( Burg;) thall 3 not, bar-the 
Plaintiff, x Brownl. Rep. 57. Major and Bure" 
geſſes of Lyn againſt Pam, 


By what- Names, bound. i L 
F a Man bind himſelf in a foux Simame, he. 
ſhall be eſtopped to avoid this 3 fo if by a faut 


1.0 
None 


" 400 2 oo Wa MAES + 3 
_ Obligatiohs and Conditions; x7 
; None can make an Obligation or —_ Writing 
"*Y by a conttary name of Baptiſm. Adminiſtrator 
ank of El;anora brings Debt upon Bond, the Defen- 
O60 M Jin pleads the Inteſtate in her Life by the name 
| of Ellen releaſed, &c. The Phaintiff replied zon eſt 
aftum Elianorg, which was: found fo by .Ver- 
"Bd, and well, More #. 1192. Panton and 
hal Chowles. Ws | 
Obligation by the name of Fobn, and the Con- 
A dition by the name of Fames 3 the Declaration is 
- i that Fames per women Fob'is became bound, it is 
"T') I not good 3 for Fohn cannot be Fames, Crook EL. » 
= 2 897. Field and Winlow. 
* The Plaintiff declared in Debt againſt Edmond 
Watkins alias Edward Watkins, that he by the 
name of Edmmnd. was bound &c. The Condi- 
of 23 was, that if Roger W. paid 50 /. to the Plain- 
tial tiff at a day, then &c.- The owes # puny Pay- 
Bar ment by Roger, and Ifſue and Verdi os uer 
Ws and Judgment - But it was reverſed by Erxor ; 
= for Edward is bound, and Edmund is ſued, which 
ies not be intended one and the fame perſon, and 
the} "2 averment can help it; for one cannot have 
he ff 0 Chriſtian Names, and here is no Eſto 
nl 4/ter, if the Condition had been if Edward IW. 
pay the 50 1. and the Verdid found for the Plain- 
tif, then the Verdi ſhould make it an Eſtoppel, 
Crook 7 8c. 558. Watkins and Oliver. EIN 
;  _ Debt on Bond brought againſt him by the name 
ha of Facob; he pleads he was called and known by 
ne Wl the name of Faacob and not Facob, it was over- 
rled, Mod: Rep. 107, Aboabs, | 


© ie 
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IWhs are boned though not named. 


F a Man bind himſelf, his Executors are bound, 
though not named 3 not ſo of the Heir 3 for 
the Executor doth more actually repreſent the 
perſon of the Teltator, Cook Lit. fo. 209. 
The Ordinary ſhall be bound if he adminiſters, 
2 Rolls Abr. 149. | 


In reſpe& of Obligecs. 


To whom Obligations may-be made, and the 
Ettea. 


To Baron and Feme. 


Makes a Bond to Baton and Feme, Baron 

* dies, Feme adminitters and brings Debt up- 

on the Obligation as Adminiſtratrix 3 {he dies 

before Judgment, and her Executor brought Debt 

upon that Obligation : It lies not 3 it was in. her 

a ſufficient Election and Waver 3 and that perſo- 

na] duty being a choſe in ation may well lie in 

joimture between Baronand Feme. Aliter of other 
perſons, Noy p. 149. Norton and Glover. 


To Feme Covert. 


LOE 2 made to a Feme Covert, and the 
usband diſagree, the Obligor may plead mow. 
e/7 fattum : For by his diſagreement che Obligh 
ton 15no Deed, 10 Rep. 119. Whelpdale's Ca 


To 


we OB 


Obligations and Cohditions; . a9 


To Feme ſole. 
nd. T*HE Husband (after ſhe matries ) muſt join 
for with her in the, Suit ; for if cauſe of Aion 


the @ ariſe before Covertute, though but Treſpaſs, where 
darnages are only: recoverable, they muſt joyn, t 
ers, Kb. 440. Hardies Cale. ' | 


To Alien. 


N Alien born under the Obedience of an E- 

c nemy may have Debt on-Bond for perſdr 

WJ nal things, Adore ». $52. Walford and Ader- 
ſham. | 


Pd 


To Corporations. 


Biſhop, Parſon, Vicar, Maſter of an Hoſpi- 

tal, or other ſole Body politick cannot take 
2 Recogniſance or Obligation; but only to theix 
private, and not in their politick Capacity 3 and 
therefore no Chattel either in Adtion or Poſſeſſion 
ſhall go in Succeſſion, but the Executors or Ad- 
minilirators of the Biſhop, Parſon, &c.. ſhall have 
them. This is regularly true, except -a Cuſtom 
enable it to go in Succeſſion, as in pens ba 
Chamberlain of London for\Orphanage Monyhexe 
{t_ goes to the Succeffor. Lay aut a Come 
& I fation aggregate 'of many, as Dean ind Chapter, 


«. W Major and Comminalty, &c. it goes to the Suc- 
- efor, for they uni Judapion of Lins never dic, 
4 Rep. 65..Fullwood's Caſe, Crook Eligs. p- 4505 


LEE 8: 


(Pei is good though it wants 2 Date, or 


26 ..* "The Law of 


A Man cannot bind himſelf to two ſeverally in 
a Bond 3 but a Man may covehant with two- fe 8 ® 
verally, for that ſounds in damages, March. Rey, 7 
» 103, . K | ; 
: I frat in the next place come to the Dates dſl , 
Obligations 3- iand 'though it may be good with Ii ©? 
out a Date; yet when it is dated, there is good th 
Learning, in our Books concerning the Juries tin I * 
ing, pleading, &c. 


Date. 


hath a falſe or impoſſible Date, 2 Rep. 
Goddard's Caſe. 

Declaration ſur Obligation made #/timo. dit 
Auguſt anno, cc: upon Oyer of the Bond, it bore 
date 19 Aug. an. &c. The Defendant pleads non ef 
fattunm. Fary found it his Deed. - Fudgment pro 
Quer : For the Count was not of the date,” but 
of the making, and the Jury have found the Deed, 
Hob.'p. 249. Thorp and Taylor. 

One brought Debt, and declares the Nefendant 
4 Apr. 4 Eliz. made a Bond bearing date the ſame 
day and year, and the Defendant pleads non ef 
fatum, and its found that the Deed was delivered 
at another day before or after than the Plaintiff 
hath declared , yet Judgment ſhall be for - the 
Plaintiff, for the date is not material, and the De 
fendant cannot be twice charged, 2 Rep. 5. Gods 
dards Caſe. 3% 

If it be a miſtaken date as to the King's Reign, 
or no. King's Reign be in; or an impotfible date, 
er it it want a date, its good 3 and the party may 

- __ (furmiſe 
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Obligations and Conditions, 2x. 
{urmiſe a date in- the Declaration, and-it - is ods 

and the party ought to anſwer to-the Deed and-not 

to-the Date, Nelv. 194. DOR and Keyes, Crook 
Fac. 261. id. Cale, 

The Obligee cannot al the Delivery before 
the Date, yet the Jury wp the. ruth 3 Lg tha 
there wants in (#1144 res Te FORE, ct its good, 
2 Re Py Fob Caſe.  * , 

Obligation bears date in Fraxce, it may ſued 
in England $5 and it ſhall be alledged tobe. a - 
Iſlington in' France, for its not traverſable whe - 
ther hen be ſuch a place ns ornot, Cook 
Lit. 261. b. vo wry. $77 ard's Caſe. 4 

The Defen leads quod fattum pre 
made and Xlivered. ſans ot Fant ods ak te 
Plaintiff put a; Date thereto and (© not his 
ill Plea upon demurrex 3 for the Oo ant fuſt = 
feſſeth it to be his deed by {a Jos: np foo 
and then concludes its not his 'Crook 
800, Coſpes, verſus Turner. 1 . 

In det ſur obligation fait 1 Newgmb. 12 77A 
the Defendant pleafs in Barr an. Indenture 
fealance, and thews not the date of it, but by 
thele wards ii{dem. die & auno, referring this to 
the Plea of the Defendant $2 40. the date: 4 

the Obligation alledged in the Count z the 
inſufficient for the uncertainty 3 for this ſþal ky 
intended to bear .date before. xhe, Lg 
that every = a be taken moſt Nagin 
him that pleads it; Dot. pl. 29, 

If a Man ed factum ſans us. primo Tay. 
'& deliberat. quario Fan. be ought to ſay primo 
deliberat. 4to die Fan. otherwile the word ſu 

-: 10M. - , wy 
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24 The Law of 
&» imports that this was his deed the firſt day 
of Fanuar. per Dyer 5 Eliz. 221. b, 


I ſhall now treat of the delivery of an Obliga 
tions being an Eſſential part or circumſtance re 
quired thereto, and what amounts to a good de- 
livery- to the party himſelf 3 and where the delivery 
of a deed is traverſable 3 and of the Delivery as an 
Eſcrow 3 and how nom eff faftum miy be pleaded 


Delivery. 


1% Defendant pleads nom eft fafum >: The 
Juty ford the Defendant caufed the Obk 
tion to be written and ſigned and ſealed it, and 


en laid it upon” a Table, and the Plaintiff came 


and took it 3 per C##:a7m, this was not the Defets 
dants Deed wichout other Circumftances found 
the Jury. . Had the Obligor caſt ir on the T 
ayd {aid this will ſerve, and the other took it, it 
Had beeri good, Cabok Ehz. p. 122! 1 Leonn.1 9. 
Chamberlain and Staunton, _ ky 
' If an Obligation be delivered to another to the 
uſe of the Obligee, and* the ſame is 'tendred't 
hin, and he refdferh it, then the Delivery hath Joſt 
its force, and the Obligee can” never - after agtte 
t0 it, 'atid therefore the Obligor may, ſay it is n6t 
his Deed, 5 Rep. þ. 119. Whelpdatez Caſe. *' 
Obligacion dated 3 Sept, 1 Fac. Condition wi 
that if the Defendanr 4 Sepr. 2' Fat," pay 100 /. 
to FS. at ſuch a place and alfo fave the Plaintiff 
harmleſs from arty Suit &c. The Defendant pleads 
true it was, that he by his Obligation bearing date 


3 Sept, 


ne \> 3 
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> Sept, 1 Fac. ,did become bound. in 200 ]. but 
turther (aid, that. the ſaid Obligation was not deli- 
vered as the Defendants Deed until the 17th day 
of Sept. 2 Fac. and then fiit primo deljberat, 
Upon demurrer adjudged pro Quer. for the Bong 
mentioned in the Declaration. 15 not anſwered; 
For the Plaintiff ſhews the Defendant was obliged 
to him by his Qbligation bearing date the ' ſame 
day, &c. which is laid to be a perfe& Bond the 
fame day as the Plaintiff counteth ; and then for 
the Defendant to come, and ſay that it was farſt 
delivered 17 Sept. 2, Fc, which is a.year after, 
is no good argument, but naught without taking a 
Traverſe, ab/que boc that it was made the 34 of 
Sept. 1 Fac. 1 Brownl. p, 104. Green and. Eden, 
Telv. p. 13S. id. Cale, - 
Debt on Bond 18 Car, 2, to pay 309 & in i 
Months next after the Defendants Marriage. E- 
Defendant pleads primo delibergt. 22 Car-2. and 
' that no Marriage was, Poſt 22 Car. 2+ ſw : 
per Curiam though there can be no primo deliberate 
before the day of the date,yet after it may, on God- 
dard's Caſe, Coke, But Condition to pay Mony 
three Months after the precedent Marriage is im- 
polſible, and ſo the Condition ſingle aud good, 
3 Keb. 332, Newland and Dendy.. | 
In Debt ſur Bond which in truth was made 
to A. H. of London Merchant, to the ule of A- H. 
his Factor beyond Sea now Plaintiff 3 the Defen- 
dant pleads that A.F. ſealed and delivered a Bond 
to A. H. of London Merchant, sbſque koc that he 
{ealed to 4. H, the Plaintiff z the Plaintiff demws 
being but the general Iſſue, Not guilty 3 if Evi 
dence te that its ſealed to the uſe of the Plain- 
CG 4 tiff, 


—"-\ 
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eiff, it is all one as if ſealed and delivered to him, 
3 Keb.738. Hawtry and White. | 
' If the Defendant plead the Delivery after the 


Condition impoſſible to be performed, then is the 


Obligation become ſingle, el. p. 138. Greenand 
Eden. | 

The day of the Delivery of a Deed is not traver- 
fable, unleſs it be upon a ſpecial Cauſe, as if one 
be bound in an Obligation dated primo die Offs 
bris, to pay 10]. at the Feaſt of All-Saints next 
after the delivery of the Obligation 3 and the Ob- 
ligation is not delivered till the 2d day of Novem 
ber. In Debt upon this Bond the Plaintiff deca- 
ring of a Deed delivered primo Ofob. the De- 
fendant pleads that it was primo deliberat. 2do No 
wemb. and that he tendred the 10 /. at the Feaſt 
of Al-Saints then next enſuing, abſque hoc that 
the Deed was delivered primo Oftob. Fones Rep, 
66. Biſhop of Norwich verſus Conrwallis. 
* If Fwidence be that it was ſealcd to the uſe of 
the Plaintiff, its all one as if ſealed and delivered to 
tum, 3 Keb. 739. in Hawtry's Calc. 


Delivery as in Eſcrow. 


'AN Obligation cannot be delivered as an Eſcrow 


unto the Obligee himſelf, but it may be de- 
livered to another to the uſe of the Obligee, as 
an Eſcrow. ' For the delivery of it to the Obligee 
himſelf and his receiving it, makes it wgrk as a 


Deed in the very inſtant of the delivery bf it ac- - 


cording to the effe& of the Deed ; but being de- 
fivered to another to the uſe of the Obligee, it cari- 
110t operate ſo, becauſe he is no party to the Deed, 

. | nor 
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nor can take any- thing by it, and doth but 
only take it as an Eſcrow, and as an ,Inftrument 
to deliver to the Obligee at ſach time and in ſuch 
manner as the Obligor ſhall dire&t 3 and if he de- 
liver it otherwiſe, the Obligor may plead nun eſt 


fattum, Stiles Pr. Reg. 222, 


Therefore an Obligation may. not be delivered 
as an Eſcrow to the party himſelf upon Condi- 
tion to. be his Deed upon ſpecial delivery » for this 
is abſolute, being- made to the party himſelf 3- for 
delivery is ſufficient withqut ſpeaking words, and 
when the words are contrary to the Act, they are 
of no effect, Cook Lit. 36.4. 9 Rep. 136, 137+ 
Thoroug hgood's Caſe, Vid. Hob. p. 246. Holford 
and Parker. More n. $36. Williams and Green. 
 Thoughthe Plea, that he delivered it to- the 
Plaintiff as an Eſcrow to be his Deed upon perfor- 
mance of Condition 3 be not good 3 yet —_ 
pleaded and- replyed to, and admitted for good, 
and Iſſue being joyned and found falle, the Ver- 
dit is good and Judgment well given, /:d.Crook 
Fac. 85. Blunden and Wood. | 

If the Deed be delivered to the party himſelf 


* hiſt, as his Deed upon Condition, the Deed is ab- 


folute 3 but when it is firſt delivered as an Eſcrow 
though to the party himſelf, it. is not his Deed 
till it be performed. One brings Obligation to 
me and prays me to deliver it as my Deed, and [ 
lay, do ſuch a thing and take it as my Deed, other- 
wile not: It is clear, it is not my Deed until the 
thing performed 3 here the Conditian is precedent, 
{o as it was not his Deed until it was performed ; 
and therefore a Conditional Delivery may be a- 
verred ſans writing 3 but if once delivered —_ 
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26 The Law of 


Deed, it cannot afterwards be defeated, if the 
Condition -be not in writing, Quer. Crook Eliz, 
835. Hawkſland verlus Gatchel, contra. Crook 
a © 884. Williams and Green. 
he Defendant pleads the Writing was his, and 
delivered to one JH. as a Schedule until certain 
Conditions performed, and then to deliver it to 
the Plaintiff ut ſcriprum, and faith not «t fattim', 
yet per Curiam all is one in Conſtruction of Law, 
2 Keb. 690, 7533. Twiford and; Barnard. 
The Defendant pleads it was delivered as an 


Eſcrow on future Condition, and ſo zon eft faFum, 


&&- hoc paratus eſt werificare, The Plaintiff de- 
murrs ſpecially quia minus apte concluſit. Per Cu- 
riam, fic non eft fattum is a full Wſae, and the hoe 
paratus is ill, Judment pro Quer. 2 Keb. B05, 
_ and Broad, id. p. $36, Edwards and 
Web. 

Of Jater time it is adjudged that he muſt con 
chide to the Country, Et iſſimt niet ſon fait, 
&- de hoc ponit, &c. 3 Keb. 26, 30. Forth and 
Fletcher, Edwards and Webb, ih. p. 142. Man 
717g © Bucknal, contra. 

Per Hale, AnEſcrow may be given in Evidence 
on non eſt fattum, as well as Suſpention on nil 
debet, in Manning and Bucknal's Cale, 3 Keb. 
142. | 

If a Man be obliged to perform things in ſuch a 
Deed, it is no Plea to fay, he delivered this as an 
Eſcrow, &*c. & iſnt non eſt fatum, 1 Rol. Rep. 
per Cook 84. in Fletcher and Tayrer's Caſe. 


Sealing. 
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Sealing. 


HE Plaintiff y om , that the Pefendant 

er (criptum {uum obligatorium conceſſit (z 

2 ef Lihoul faying, Grill ſreo pid | 

and good in the Comtnon Bench,for there the Pre- 

fidents are fo. Delivery is never alledged, fo nei- 

ther is it neceſſary to alledge the Sealmg. When 

he ſaith per Scriptum ſuum obligatorium, all ne 

ceſfſary Circurnſtances are intended to concur, Crook 
Eliz. p. 73S. Penſon and Hodges, 


Witneſſes. ; 


NE ought not to be allowed to be a Wit- 

neſs to prove an Obligation or other Deed, 

which he takes in the name of attother For 
he might be ſo admitted, this is on the- matter to 
ſuffer him to prove'a Deed or Bond made to him- 
elf, Sriles Pra. Reg. 221, | 


\Single, called a Bill. 
Obligations are either4Joynr. 
TIN Yoyne or Several. 


Bell. 


A Bill penal is called a fingle Bond 3 and a 
Bill may be' without a' penalty. / - 
In Debt on Obligation ( no Oyer being de- 
manded ) it js intended a ſingle Bill. 
As to the Frame'of the Bill, and by what Words 
and in what Form it ſhall be good; 'T have —_ 
| ore, 


23 The Law of 


before, in Title, The Frame of Obligations. Now 
I ſhall ſet down ſome Caſes as to Declarations and 
Pleadings on Bills. 

A Bill Obligatory written in the Plaintiffs Book, 
and the Defendants Hand and Seal to it is good, 
Crook Eliz.p. 613. Fox and Wright. 

T acknowledge my felf to owe, and be endebted 
to F. F. and }.S. in the ſum of g1/.1 5.84. 
to be paid the firſt of Nowvewb. following 3 for 
which payment to be made I bind my (elf to F.S. 
in 100 {. Qs. Whether F. ought to bring the 
Action for the 100 /. or both of them tor = 
911. 12 s. 8 d. Crook Fac. 291. Foxal a 
Sands verlus Corderoy. 

A Bill was made in this manner : Memoran- 
dum, That 1 Will. Fethro do owe and am indebted 
to Edmond Hamond in the Sum of Ten Pounds 
for the payment whereof I bind my ſelf &c. In 
witneſs ; and after the ( In Witneſs ) it was thug 
ſubſcribed, Memorandum, That the faid Wil, Fe- 
thro be not compelled to pay the ſaid 10 4, until 
he recovers 3O }. upon an Obligation againſt A. B. 
&c. And in the Count no mention was made of 
this Subſcription 3 but this appears when the D& 
tendant prays Oyer of the Bill, the which was then 
entred verbatim on Record : Upon which the De- 
fendant demurs, becauſe it is not mentioned in the 
Count, it being a Condition precedent , aliter of 
a Condition ſubſequent. «But | per Curiam, this 
which is after C in witneſs) is not parc of the 
Deed, but may be a Condition or Defeafance, and 
ſo need not be contained in the Count 3 but then 
the Detendant ought to have pleaded fo, and not 
demurred 3 for this makes the Bill conditional ; 
Judgment 
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ad t pro Ouer. 2 Brownh 97. Hamond wid 
9 pill T 68 /. with Covenant to pay it 
when ſuch Bills be fiated, &c. the Covenant be- 
ing in the ſame Deed works as a Defeafance.2 Kb. 
624. Holday and Orway. 

Debt for 40 ]. upon a Bill Obligatory, and de- 
dares that the Defendant by his Bill dated, &e. 
confeſſed himſelf to be indebted to the Plaintiff in; 
20 I. ſolvend. at Michaelmas next following, ad 
quam quidem ſolutiovem, he bound himſelf in 
40 |. and for Non-payment of the 4© 1. the Action 
brought : The Declaration is il}, becaule it: is not 
therein alledged that the 20 /. was not paid at the 
day 3 for if otherwiſc, the 40 }, was not due; for 
it is not an Obligation with a Condition, Crook 
M. 1 Car. 515. Bains and Brighton, 1 Rolls Abr. 
414. M. 14 Car. Meſme Caſe, Danes and Brett. 
But in Sr;les p. 23 Car. B. R. Debt on a Bill, Pe- 
nal and Verdi& pro Quer. It was moved in Ar- 
reſt of Judgment, ' that the Plaintiff ſhewed not, 
that the Defendant did not pay the Mony at the 
day limited in the Bill, but only faith, wow ſolwit, 
&c. 2, He declares the Defendant- was bound to 
pay ſuch a Sum legalis monete, and doth not fay 
—_ the Court over-ruled both Exceptions, 
and the Plaintiff had Jud i | 

Bill of 70 /. to be Takd on demand; it is a duty 
preſently, and there needs no actual demand, Cro. 
Eliz. p. $48.. Cap and Lancaſter. 'If the Plain- 
tiff declares generally, that he often requeſied,c: 
and the Defendant demur to the Declaration, lar 
Cur. he ought to plead 3 yet if the Deferidant | 
demanded Oyer of the Bill, and'upon that have 
demured, it had been a good demiwner, becauſe 
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30 ' The Laiw of £ 
a ſpecial demand was in the Bill, and no ſpecial deb 


mand alledged in'the Declaration, 1 Brownl. Rep. 


56, On a collateral promiſe to pay mony on des 
mand, there muſt be a ſpecial demand 3 but be- 
tween the Parties it is a debt, and ſufficiently de 
manded by the Action. Aliter, it the Mony be 
to be paid to a third perſon, or where there is a 
penalty, 3 Keb. 176. Aſhenden's Calc. | 

Debt on Bill to pay 50 /. on demand 3 and on 


Non-payment the Defendant to pay an 100 


Action is brought for the 100 /., the Defendant 
pleads there wasj0 demand ; the Plaintiff demurg, 
per Cur, the Action is a demand for the 50 1, but 
no cauſe to forfeit the 100 /. the Defendant ſhould 
plead tender of the 5o 1. & wncore priſt. But 
where the Condition of an Obligation is to pay on 
demand, that is a diſtin& deed from the Bond, and 
there is no Title to the Forteiture without demand; 
But the debt here of 50 /. is not loſt by not de+ 
manding, 3 therefore in Bar the Deſendant muſt fay 
wncore priſt. Judgment pro Quer, 3 Keb. p. 577i 
Ramſey and Rutter, | 

Debt on a Bill penal with theſe wards, To bi 
paid as I pay my other Creditors. The Plaintiff 
declares generally, that he was indebted to him 
in 5 /. ſolvend. upon Requeſt, The Defendant 
demands Oyer of the Bill, and it was centred i» 
bec wverba, and pleads an inſufficient matter 3 up» 
on which it was demurred. . And:this Exception 
was to the declaration for variance from the Bill;for 
per Cur. he ought to declare ſpecially according to 
the Bill. Judgment for the Defendant, Crook El: 
256. Bright and ry 

The Dctendaut deman 


[19 


Obligations and Conditions. 3t 


jt appears the Defendant and two others are bound. 
The Defendant demurs, per Cur. pro Quer. The 
Defendant ought to have pleaded two others ſealed 
the Bill Obligatory, who are in full life, Fones p. 
303. Vid. Obligation. 

In Debt ſr tinge Bill of 56 4.. the Defendant 
after imparlance pleaded that after the laſt conti- 
nuance he had paid the Plaintiff 5 /. parcel of the 
50 /. and demanded Judgment of the Bill ( peri 
quod bill caſſetur ) the Plaintift-demurs, It ts an 
inſufficient Plea, becauſe the ' Defendant did not 
allcdge he had an acquittance which he ought to 
produce, if he had an acquittance he might have 
pleaded in Bar or Abatement but this Plea is not 
peremptory becauſe it concludes in Abatement,e$- 
reſpondeas ouſter awarded, Allew 63. Loder and 
Hampſhire. Allen 65. Beaton and Forreſt. Stiles 
212. Hollingworth. 15 H. 7. 10. : 

Payment without Acquittance is no Plea to a 
lingle Bill, Crook Eliz. 157. And yet if ſuch 
Payment be pleaded upon a Bill, it being admitted 
and tryed againft him who pleaded it, the tryal is 
good, and Judgment ſhall be - given thereupon, 
as in Blunden and Hood's Caſe, Crook Fac. 85, For 
though Payment without Acquittance be no Plea, 
and Iffue is joined upon a thing not material (for 
it the Defendant hath paid the Sum without Ac- 
Quittance, yet the fingle Bill doth remain in force) 
But in as much as there was an Iſſue joyned upon 
an athrmative and a negative, which is found pro 
Quer, it is expreſly helped by the Stat. 32 H. 8. 
and 18 Eliz.. Judgment pro Quer. 5 Rep. 43- 
Chamberlain and NichoÞ's Caſe. The Plamnift 


might have demurred upon the Plea, and good, 
Crook 
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Crock Fliz. 455. meſme Caſe, and More 1. gol, 
As in Debt the Defendant demands Oyer, _ 
was to pay Mony 31 Sept. the Defendant p 
folvit ad diem; and upon Iflue joyned, found for 
the Plaintiff, The Condition being impoſſible 
the Obligation is preſently due, and it was an flue 
upon an inſufficient Bar, which being found for 
the Plaintiff is aided by the Stat. ones p: 146, 
Figgon and Purchas. | 
Debt upon a ill, whereby the Defendant a = _ ; 
knowledged he had -received 7 /. of the Plaintiff I 5 ) 
8d emendum a pair of Bellows, &+«. to the uſe df leve 
che Plaintiff, and avers that he had not bought the I #"* 
things nor paid the Mony. The Plaintiff in thk I Xe) 
Caſe may have Debt or Account, Cro. Eliz.p.644 


Far} of Lincoln verſus Topcliff. * 
\ Font. a 

Oblig ations | on 
Foynt and Several. M 

By what Words or when an Obligation ma be 0t 
ſaid to be Foynt or Several : Ations fey | De || ff 
clarations thereon. P 


| / | 3 
FE OUR are bound in an Obligation by theſe words | ? 
( & utramq; noſtrum) the Obligee may charge c 

any of theſe ſeverally. But if he will have a joint 
Action of Debt againſt two of the four, the Writ A 

{hall abate 3 for it the Plaintiff will charge them 
warek the other two which are not named ſhall II * 
charged alſo with them joyntly by the ſame I £ 
Deed, IO H. To 16, 34 E, 3. Dyer 129, 
fo 
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* Two LiiS/chiniſeies Ss Guem WF 
this is joint of {Ry&fal, 'Z Rolls Abr. 14827 _ GA 

- Two bird diemHics vil i | | 
s joint Gr "ſeveral, for't 
ſeveral at Election, 2 
ind Sir Tho, Sandelo i Me Cone — l, 
Rep. p. 128. Cho: Fac, 328 OBI gon 

Three are-botmd jittly! | 
Bond 3 the Obligee' broug ord ſt 16, 


againſt the Three, "ot Pers rclp 
one, 27 F. 9. ” br fri rar 
121, Is te) of oy 

Thice were bound in 2 pond nb ii 
Obligamtiss "nos FL " Ho 
Its a \ſyrert and * Thi, - er; 
qnemlibbt "is ex wor c 
3 Leon. ye 68. Wide Mit, Wal, pry / 
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34 114-15 -The Law:9f-:1;,: $54 
On Oyex, becauſe it, appfars upon Oyer that 1 
axe joints Per, Cur-, The, " any named 
et ir, appears not that th r Seals to i, 

_ ſo the Obligation is tv but if the truth - 
were that the other tw ud fad 8s wells he 
Defendant, then the FFI BA would take Wl (.e 
advantage of this, ou ah fo Kaſs many 
upon the Oxers..but be ought to_have pleaded in 1, 
Abatement, that the other cwo Perſons ſealed the - 
Ohligation,. who are yet. iu full Life, and fo pray Wl 1, 
Judgment of . the Bill, 1: Sanders Trim. 21 Car, 's, nan 
feb 37 ta Gale apd Fe Po: the 
\» Though: ſundry P may bind themſelves, I .;.. 
& quemlihet corum, "and. fo the Obligation {ha 


| Fins all be in. doubt fox whigh of them £ 
to give Judgment, which the Law *<y not ſufler, W p1, 
5 Re Pe 19. 6. DIif, 1 L300 501 ? 
© ans ia a Charter-Party covenant with 


the, Qwners, /eparatirn, that one Mexchant ſhal 
PAX A [avodr; {and of the reſ},the wards ar 
conveniunt ſeperatizn, ang. at the end there. is ſuch 
a Clauſe, Er ad performation omnium & ſing! 
lar conyention' ex, parte predict” Meregtor” perimts 
Blend” quolibes Mercator! pradiz? Jegaratim obly 
gat ſet [um prafato Majors & pro Proprictari 
en double le fraight, the Covenant is ſeveral, 24 
{0 is the Jaſt part ( w4delicet) the Obligation, 5 Rep 
Math:wſons Caſe, -2 Rolls Abr.'14g« . 
In an Indenture theze axe thee of the one path I 6 
aud two of the other part, in Pon t-- 
c0 
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covenant jointly and ſeverally to do a certain thing, 


and the third covenants jointly and feverally with 
the faid two, after the performance. of the faid 
thing by the two, to pay to the faid two a cer- 
tain Sum for each particulat, &c. and after en- 
ſue theſe general words, Prb wera &r real: perfor- 
matione omnium articulorum & agreamentorum 
padittorum alternatim wtraq, pariium pradid a- 
rum oblipavit ſe Heartdes Executores,' in & 
ſubrer penalitatem 60 |. Sterlingorum. This Cove- 
nant is joint and not ſeveral; and an Action on 
the laſt Clauſe cannot be brought againſt one of 
the faid three only, 2 Rolls Aby. 149. 

If an Obligation be writ in the Name of two, 
pint and ſevezal, and they ſeverally deliver the 
Obligation at ſeveral times and places, this is yet 
pint and ſeveral, $ H. 6. 31s ., | 

Debt on joint Obligation verſe Survivor, Defeu+ 
dant pleads one of the Obligors died; and the 
Plaintiff afterwards releaſed to his Executor, the 
Releaſe is void, alst ; had the Obligation-been' joint 
and ſeveral, 1 Keble 936. Scot and Littheton.. 

Joint Bond by three, and Count General, the 
Jointure appearing. upon Oyer demanded, , the 
Court will intend chey are dead, or not ſealed 3 
had the Declaration been on a joint Bond, the 
Plaintiff mul aver the death of che others, or that 
they never had ſealed, '1 Keble 936. Tr.17 Car. 2. 
_ and Crofland, vide plus DoFt. Placit: 
2658, ; | | 

Two' are bound- jointly, and one is only ſned, 
he may plead this matter.in abatement of the Writ; 
but he may not plead 703 eff fattum, Cor £1233 
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36 . . The Law of 


Two arejointly bound in ar Obligation, Adtion 
is brought againſt one of them only 3 upon this 
the Defendant cannot demur, but may plead in I P 
Abatement, Siderfin 2. 12. And if one of the ſ © 
Obligors die, the Obligee in his Action of Debt | ® 
againſt the other that ſurvives, muſt fet forth in If 4 
his Declaration that the other is dead, 0 

Four were bound conjunttim & diviſim to B. Bl © 
B. had Judgment againit them, and one of them iſ ® 
dies, B.{ues forth a Sci. Fac? againſt the four, its ill, | © 
Stiles, Trin. 23 Car. p. 50. Blackwell and Aſt 
th 

When two ate-jointly bound in, an Obligation, 
though none of them is bound by himſelf, yet 
none of them ſhall plead now eſt fatum, but he 
may plead in Abatement of the Writ, tor they had 
ſealed and delivered it, and every of them is 
bound in the entire; therefore if they two arc 
ſued, and one appears, and the other makes de 
fault, and by Proceſs off Law he is Qutlawed, ht 
which appeared ſhall be charged with the whole, 
5 Rep. 119. Whelpdales Cie © | 

The Defendant pleads he was bound /imul cum 
R, G. to whom the Plaintiff had releaſed all At 
ons the faid tirſt day of May, ( that being the 
date in the Declaration,) the Plaintiff by Reple 
cation ſheweg, that after the Obligation ſealed by 
R. G. he releaſed to him, and after, z. e. the fame 
day the Plaintiff ſealed the Bond, abſq, hoc quid 
ſimnl tenetur cum RR. G. The Defendant demurs3 
this Releaſe doth not diſcharge the Defendant, and 
P Cur, the Traverſe is ill, becauſe R. G. ws 
»0und with the Defendant 3 but becauſe the De 
tendant had not taken adyantage of it to ſhew it « 
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the Demurrer, but confeſs it ; Judgment pro quer* 


Cro. Eliz. p. 161. Mannings and Townſend. 


Two brought Debt on Bond, the Defendant 
pleads that the Obligation was made to. them, and 
to one Bellamy, and that they three had an Adi- 
on of Debt depending againſt him 3 Judgment / 
Adio and demur : Adjudged pro quer. becaule an 
Obligation made to two, -on which they counted, 
cannot be intended an Obligation made to three.; 
and if it be a Plea, its in Abatement of the Bill; 
Cro. Eliz.p. 202, 1/an and Hichcock, 

Debt on Bond by three, brovight againſt one 
without ſhewing. the other twq are dead, the 
Plaintiff ought to ſhew the others were dead 3 but 
in ///be/pdales Caſe this advantage was waved on 
non eſt fatlum pleaded 3 alſo the Obligation being 
Obligamus 12s, it ſhall not be intended the others 
did not ſeal, but if they had not, the Count ſhould 
have one Writing by three, whereof, two did not 
ſeal, 1 Keb,fol.840. Osborn againſt Cawthorns Exc- 
cutors, 


Conditions of Obligations, 


1. The Nature of ſuch a Condition.” 

2. The diſtinct reſpects or differences thereof in 
our Law. | 

3- What ſhall be faid a good Condition of an 
Obligation, and what not, ay 

4. The Expoſition of Conditions, or when a 
Condition ſhall be faid to be performed, and 
when not. 

5. How a Condition and Obligation may be dil- 

charged, and gone by matter ex poſt f at#0- 

. D3 The 
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33 The Law of 


The Nature of a Condition. 


Jim an Obligation is clogged with z 
Condition, its called a Bond conditi- 


onal or double Bond 3 when it is In another Deed 
or Inſtrument, its called a Defeafance ; but it' is 
commonly ſubſcribed under the Obligation, or in- 
cluded within the Body of it, or indorſed upon 
the back of it 3 and if the Condition be performed, 
the Penalty is faved, if not, the Penalty is for- 
ſeit. TE 

* The Condition is always for the benefit of the 
Obligor, 1 Sanders 66. Butler and Wig, and 
ſhall be confirued favourably for his advantage ; 
Cro. El. p. 396. Greninghams Caſe, 1 Leon.p.142, 
Condition to perform an Award, the Arbitrator 
made Award 24 March, that the Defendant ſhould 
pay to the Plaintiftt 107. at Michaelmaſs next; 
the Defendant pleaded the Plaintiffs Releaſe of all 
Actions and Demands made the 10th of Aprit; 
Per Cur, the Releaſe is no bar to the Plaintiffs 
Adion 3 difference is, where Obligation is entred 
tor payment of Mony at a day to come, there its 
a Debt preſently, and may be diſcharged by fuch 
Releaſe before the day of payment 3 but not fo 
in caſe of Annuity, Rent and an Action of Debt 
for non performance of Award to pay Mony at 4 


day to come, Cro. Fac. p. 300. Tyman and 
Briager. © © 
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The ſeveral ſorts of Conditjons.. 


&o in the Afi \.. - | Joan, AR, : 
nk rmative, to ; | 

me arc 1 | E | 3 affer an AQ. 

Some in the NegAtive. | We 


Some are to pay Mony, and forte are, fo do 1 
collateral A&. Debt on Obligation to ſtand t 
the Award of F.S.the Defendant pleads no Award. 
Plaintiff replies, and ſhews the* Award, butaſhgns 
no Breach, its ills, for the Obligation is. not for 
any Debt, but this is guided by the 'Condition, 
which goes in performance of a collateral thing, 
(viz.) ofan Award, Yelw. fol. 152, 153+ Barret 
and Fletcher, Cro. Fac. 220. | 

Some Conditions are Precedent and executed, 
and ſorne axe Subſequent and. executory. I 4+ 
acknowledge by his Bill obligatofy, that he owes 
to B. 20 s. and for the payment of this at a day, 
he binds himſelf in 40 5. by the Tame Bill, in debr 
upon this Bill for 40 s. he ought to aver that 4, 
had not paid the 20 s. otherwiſe its not > 
1 Rolls Abry. 414. Danes and Bret.. 

An Award is' made by Atbitrators between 4. 
and B, that A. ſhall pay 10 þ to B. and i cor- 
ſederatione inde . B, ſhall be bound in an Obliga- 
tion to A. to releaſe all his Right in certain Land, 
&c. In this Caſe B. is 'to be Bound inthe Obli- 
gation, though 4. had not paid the 10 4. for it is 
not a Condition precedent 3 and there is a mutu- 
al remedy of each Party, if the Award be not pet- 
formed, 1 Rolls Abr. 415. Proian aid Shipping- F: 


- 
F  .A&a? ” 
. x *7 , . 


"f Condition of 2 Bond be t 


% 


Writing under the Hand and Seal of the Arbitr- 
tors, and publiſhed, &c. This is all a Condition 
precedent, for if it be not in Writing undex the 
Hands and.Seals, &c. its no good Award, 1 Roll 
Abr. 416. Birbridfe and Raymond. | 

If 4. be bound in Obligation of '20 7. to B. 
with condition. that if B. ſhall bring twenty Load 
of Wood to the. Houſe of A. that 4. ſhall pay 
him the 20/7. or that A. ſhall pay him 20 /, when 
B. ſhall bring, him twenty Loads of Wood to his 
Houſe 3 theſe are good Conditions, and the thing 
mult be doge before the Mony is paid, Brook.Count. 
69.2 Brownl. p. 9g. Hamond and Fethro, 


Bond of Covenants. 


F*.H E Plaintiff Covenants not to exerciſe the 
Trade of a Tailor with ſuch Cuſtomers; 
and the Defendant in conſideration of that, Co- 
venants to pay Too /, per annum during his 
Life ; the Debendane pleads in Bar the Plaintiff 
had wrought with ſuch a one 3 the Plaintiff de- 
murs : Per Cur. this amounts not to a Condition 
precedent, for then the Plaintiff ſhall never have 
his 100. /. it being a negative Covenant, ergo 
Its not a Condition ; but the Defendant ought to. 
have his Aﬀtion of Covenant againſt the Plaintiff 
oy Breach, 2 Sanders 155. Humlock and Black- 
2. 
Some Conditions are copulative, to do diyers 
things. > 
Some are disjuntiye, when one of divers things. 
15 


"Ss 
is to be done z of which. Learning more here» 


Obligations and Conditions. 


A . 
r WH after. | Fa "x6 
- WM Conditions likewiſe are diſtinguiſhed ini reference 
1 MW co Acts to be done, which are either, tranſitory or 
$ local, | | 
i | | 

1/bat ſhall be ſaid @ good Condition of an Obliga- 
þ tion, and what not. © : 
| 
1. For the framing and wording of it. 
1 2, For the matter and ſubſtance of it. 
; For the framing and wording of it. 


1. What words amount to or make a Con- 
dition. | | 

2, What ſhall be faid parcel of the Condition, 
vid. Expoſit. 


| IP hat words make a Condition. 


3: HE Conditicn of an Obligation s [uch,That if 

| R. H. do net grant over the Benefice, of D. 

during bis Life, then the ſaid J. H. (the Obliger ) 

«oth covenant to grant and aſſign the ſaid Ad- 

vw/cn to the Obligee and bis Aſigns, 8c. though 

the word Covenent be put in here, yet this is 

conditional, for its ſaid in the beginning, The 

Condition of this Obligation is ſuch, &c. Trins 

35 Eliz. B. R. 1 Rolls Abr. 409. Wiſden and 
Haynes. | 

It the Condition of an Obligation be thus : 

Now therefore if the ſaid Obligor pay 10.1. (r0 

the Obligee) quarterly, then it is agreed that the 

; Obligation 


42  FTheLawof 
Obligation ſhall be woid 3 this is a good Conditlad, 
P. 8 Jac. B. 1 Rolls Abr. 409. Simſon and Bj: 


nard. | 
The Condition of an Obligation was, That f 


the within bounden T.C. at any time within the 
"x of four years do Pa fo the within named 

. L. his Executors 9 1. &c. beforehand paid ti 
the ſaid T. C. by the ſaid T. L. for the Bargain 
and Sale of a Croft, &c. ſo that the ſaid T.C, & 
mot alien, ſell nor mortgage to any Perſon but onh 
to the ſaid T.L. or Fs Heirs, that then, &. 
Per Cur. the words ( /o that) ſhall be taken to be 
as much as (if that) and they ſhall not make a 
Condition for want of the word (and) before 
the words (C/o that,) and the Defendant was not 
bound by this Obligation to pay the ſaid 9 /. if he 
hand not aliencd the faid Land, Bend.n. 145. p.36. 
Lukin and Choppin. 

If in the Cloſe of an Obligation of 20 /. theſe 
words be added, That if A. (the Obligor) pay 
101. to B. (the Obligee) at Eaſter, then thu Ob 
ligation ſhall be void; this is a good Condition, 
Bro. Ob. 85. 

If theſe words be omitted in the Cloſe of the 
Condition,(that then the Obligation to be woid) the 
Condition is void, but the Obligation is ſingle z 
but it the next words (or ſhall tand in force) be 
omitted, the Condition is not the worſe, P. 9g 
"Fac. B. R. Trumans Caſe, 2 Sanders 78, Male 
wverer and Hawksby contra, 

A. bound in an 100 1, to B. the Condition of 
the Bond was, If A. the Obliger did not pay, &c. 
then the Bond ſhould be w0id , and the Defendant 
pleaded in that cafe, that he had not paid the 
Monyg 


Obligations and Conditions. 43 
Mony, and fo avoided the Obligation 3 yet this 
was not the intent of the Obligation, but Judg- 
ment muſt he according to the purport of the 
words, 39 H.6. 9, 10. 1 Sanders p. 66. in Butler 
and Wigg. | 

The Condition was to pey Meony, and in de- 
fault thereof the Bond ſhould be woid ; Defendant 
pleaded he did not pay 3 Per Cur, the Condition 
5 repugnant and void, and the Obligation ſingle, 
1 Keble 359,415. Vernonand Alſop, id. Caſe, Si- 
derfin p. 105. 

A penal Bill, and after ( in Witneſs ) it was 
thus ſubſcribed, Memorandum, That the ſaid 
Will, J. be not compelled to fo the ſaid 101, wr 
til be recovers 3O 1. upon Obligation againſt J.B. 
which appears upon the Oyer. 

Its a 200d Condition or Defeaſance,and need not 
be contained in the Count; but the Defendant 
ought to to plead it, and not demur, 2 Brownl. 
97, 98. Fetbyo and Hammond. 


IWhat ſhall be ſaid parcel of the Condition. 


F the Conditicn of an Obligation be in ſuch 
manner, 7/hereas Robert Crols the Father, 
ſhall and will before ſuch a day ſurrender the 
moiety of the ſaid Copybold Tenement unto Robert 
the younger,ſo that Robert the younger be thereof [0 
ſeiſed, according to the Cuſtom of the Mannor, 5 
they ſo long live, then the Obligation to be woid 
the later ' words (if 'they ſo long live) do not 
make the Condition only, but the Surrender is 
parcel of the Condition alſo. M. 11 Face. B. R. 
1 Rolls Abr. 409. Marker and Croſs. " 


1% 


< Ow 
m—_— . 


"es ”» . " 
2-0 wed . | = LI 
w - Sea ed i 4@©_ 


is $4 
©), 7 re rr 
4__— 4 


*% 
rg oo I oa 
- RR 


A _— Wy 


_—  —  — —— cc 


—— 


ET -_ a ——_— _—y = 
#24 


— 


1 te ps 


44 The Law of 

If the Condition of an Obligation be in ſuch 
manner, The Condition of ths Obligation is ſuch, 
That if the above bounden A.B. do <comge ty 
Obligee of ſuch Recognizance, &c. And whereas 
alſo the above bounden A. B. hath agreed to free. 
and diſcharge the ſaid Obligee. from rwo ſeveral 
Obligations, &c. Now the Condition of this Ohs 
ligation is ſuch, That if the ſaid A.B. do ſav 
and keep harmleſs the Obligee, of and from the 
ſaid two ſeveral Obligations, then this preſent Ob 
ligation to be void; the laſt words do not refrain 
the Condition to the laſt part only (zo wit) df 
the two Obligations, but do extend to the Re- 
cognizance, per the tirſt words, The Condition of 
this Obligation is ſuch, and per the word (alſo) 
in the lait Clauſe, 1 Rolls Abr. 409. Ingoldsbyand 
Steward. 


For the Matter and Subſtance of the Condition, 


What Conditions are good, and what mt. 


; A Condition to do any lawful or poſſible thirig, 

15 good as to make a Releaſe, perform Cove 
nants, not to play at Cards and Dice, not to be 
Surety, Oc- 

But when the matter or thing to be done by 
the Condition is unlawful or impoſſible, or the 
Condition it felt is repugnant, inſenſible or uncer- 
tainz the Condition is void, and in ſome Caſes 
the Obligation allo. 


Condition! 


Obligations and Conditions, 45. 
Conditions againſt Law are woid. 


Againſt the Law of God, of Nature; to do 
thing that is alum #3 /e 3 as to kill a Man, or 
do any other Felony, ' &c. - in ſuch Caſes the 
Condition and Obligation are both void, Co 
Lit, 206, 


7 + \Common Law. | 
Conditions #gainſt 
h Statute Law. 


Note, This difference between a Bond made 
roid by Common Law, and a Bond made void 
by Statute Law. If a Bond be made void! by 
Statute Law; its void in the whole; as upon the 
Statute 23 H.6. If a Sheriff take a Bond' for a 
thing againſt that Law, and alſe for a due Debt, 
the whole Bond is-void 3 forthe Letter of the Sta- 
tute is (0, 2 Rolls Rep. 216, But the Common 
Law doth divide, and having 'made void that 
that is againſt Law, lets the reſt ſtand; Carters 
Rep. fol. 230. in Pearſon and Humes Caſe, A Bond 
to perform Covenants, one is void,. and the other 
good 3 the Bond is good for thoſe that are agree- 
able to Law 3: as in Sir Daniel Nortons Caſe, Hob: 
P- 14. Cro. Eliz. p. 529. 2 Anderſon 116. Leg 
and Coleſhill. 3 Rep. 82, 83. Lee and Coleſhill 
cited in T wines Caſe. Cab, 

If the Condition be to do a thing contzary to 
Law, the Obligation is void, 2. 4.9. Co. Lite 


296, b, 
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46 The Law of 
But here is another Diverlity, 


- A Condition to a do athing againſt the Law fil {1% 
God, of Nature, a malim im ſe, or againſt Lay Feot 
and Juſtice in fuch Caſes the Obligation and of 
Condition are both void; as for unlawful Main i © 7 
tenance, for a Sheriff not to execute Proceſs, and 
the like. 

But when the thing to be done, or not to bt rg 
done by the Condition, is not malum in ſe, but oy 
againſt ſome Ground of theLaw 3 as that a Man 1 | 
ſhall make a Feoftment to his Wife, or is but me cr 
lum probibitum only 3 as that a Man ſhall ere& zl 
College contrary to the Statute of 31 Eliz. or 1 = 
Man is bound to alien certain Lands to a Rel- WY © 
gious Houſe, or repugnant to the Eſtate, as Feofſee bei 
of Land ſhall not alien or take the Protits, or that ra 
Tenant in Tail ſhall not ſuffer a Recovery, '&c. , 
thele Caſes the Conditions are only void, and the if .** 
Obligations remain fingke, and yet Equity wills I 7” 
Heve againſt them ; yet if a Feoftment be 
of Land on Condition to kill F. S. the Cond+ 
tion is void, but the Feoffment is good 3 for the | 
ſtate of the Land is: ſetled, and executed in the tak 


Feoffce, \and cannot be taken back but by the pe 
tormance of the Condition which is void. ” 
If a Man make a Feoffment in Fee, on Condy 
tion that he thall not 2lien, this Condition is -1e- 
pugnant, and againk Law, and the fiate of the 
cotlee abſolute ; bur if the Feoffee be bound in 
a Boud, that the Feoflce or his Heirs ſhall nat 
alien, or take the protits, this is good 3 for he 
may notwithſtanding, alien, cr take the profits,if be 7 
will forteit his Bond, Co. Lit. fol. 206. a. bs 


A 


Obligations and Conditions. 47 


' A Man is bound todo a thing unlawful at pre- 
ſent, which in time may be made Jawfulz as a 
Feoffment of a Strangers Lands, or of the Lands 
of an Alien, &c. in theſe Caſes he is bound todo 
it, and at his peril he muſt obtain Power to dg 
them, Lit. Rep. $6. | 
Condition was, That if the Defendant ſhall pro- 
cure one F. S. to make reaſonable Recompence 
to the Plaintiff, for certain Beaſts which he wrong- 
fully took from the Plaintiff, that then, ee. the 
Delendant faith de fatto F«S.bad fiollen the Beaſts, 
and was indicted, and fo the Condition being 
apainft Law, the Qbligation was. void : Per Cur. 
where the Condition ſhall be faid againſi Law, and 
Wl therefore the Obligation void, the ſame ought 
Wy be intended where the Condition is expreſly Sink 
WW the Law in expreſs words, and not for Matter 
WF out of the Condition, as it is here 3 Judgmens 
pro quer, 1 Leone Caſe 99. Brock and King. 


Conditions, againſt Comman Law. 


Beſides what hath been {aid before in general, 
take ſome few Caſes of Conditions agaialt Com- 


mon Law. 
' Maintevances ; 


A Condition to maintain any Suit anfawfully, 
though no A& be done for if- it be unlawful to 
be done, . the Bond is- void. 

The Condition is, If F. S. the principal, and 
FH, and F. M;, do pay, &c+ all ſuch Sums 
wiuch axe due, and ſhall be due in im nes 


ume 
7 
x] 
o 
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Wor (ach a time. But an Aſwmpſic in ſuch Caſe 
: good, 2 FL. 5. 5. March. 191. Barrow and 
"Ht Yoed pl 238, &- 77. ple 121. Crook Eliz. 872. 
A8-dg ate and Batcheler, Noy 98; 2 Bulſtr. f. 136: 
Kopers and Parry, 2 Leon. 210; 2 Crook 596} 
1d and Fol, 2' Keb. 377. Ferby and Ars 
rw ſwrth . 


A Bond. of Covenants. 


EO Seay) Jour © 


HE Plaintiff covenanted: with the Defen- 
dant that. he would detift to exerciſe the 
Trade of a Taylor with fuch Cuſtomers in a Sche- 
ule 3 and the Defendant in contideration of the 
'Wpcrformance of that, covenants that he will pay to 
| Plaintiff 100 4. per an. during his Life, The 
Defendant pleads in Bar, that the Plaintiff had 
wrought with ſuch an-one 3 the Plaintiff demurs 3 
per Cur, this amounts not to a Condition precedent, 
for then the Plaintiff never ſhould have his 100 /. 
it being a negative \ Covenant 3 'and the Plaintiff 
cannot perform his Covenant during 'his Lite; for 
its a negative Covenant, therefore it is not a Con- 
dition 3 but the Defeiidant ought to have his AQi- 
bn of Covenant againſt the Plaintiff for Breach, 
2 Saunders 155, Fhomlack and. Blacklow. | 
A Bond that an Officer ſhall take Fees by E#- 
tortion, is void : Or that he ſhall not exerciſe his 
Office being  prd hono!publito. : - 
.A Bond made by the Under-Sheriff tothe we? 
riff to diſcharge bit of all Eſcapes, | this is 


But a Bond that a MF Nl be CEO 
s yoid; 
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$0 The Law of. 

The Under-Sheriff makes a Bond'to the High 
Sheriff, that he. thall not return Fenire Fac. x 
wtermeddlc with Execations until he. be acquaintel 
it is naught and agamſt Law, 2 Brownl. Rep. 6 
65. Hobart p. 14: Norton and Sims. That't 
Under-Sheritt ſhall not execute any Procels of 
ecution without ſpecial Warrant and Aﬀent of t 
Sherift, the Bond is void, 2 Brownl. Rep. p. 2& 
Chamberlain and Goldſmith. 1 Rolls Abridg. 
417. Norton and Sims. 

A Bond to 'fave F. S. harmleſs from fucha 
Appeal of Robbery as B. had again(t him, is vo 
18 E. 4. 2d. | | 

A Condition to renounce an- Admiriſtration i 
good, 25-E. 4.30. __eberl7 1 s: 

A Condition that he ſhould not moleſt or hat 
the Obligee in is Lands or Goods ratione aliewn 
res cujnſcunque;” it thall be intended: he (ball 
hurt tortioutly 3: but not tocreftrain him from'pre 
{ccuting the Obligee for Felony, ov other juſt cal 
and (0 not.agamſtLaw, Crook Ez. fo. 705. Dd 


- ſon and Crew, T 


Conditions againit Statute-Law; 


Againſt the Stat. 32 H.8. - Of -Lenſes made 
Aliend.) it ...* | 


TIS upon Bond to perform Covenants ina 
Indentare, which was to pay 'Rent; The 
Defendant: pleads Stat. 32 -H. $. which mils 
Leaſes to Alien. Artificers void, and faith thac'die 
Defendant was an Alien born at Paris, and ave 
the three points of the Statute, 1. bs - 
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Obligations and Condſtfons, 51x 


uſe was a Manſion Houſe at the time. 2. That 
£ (viz.) the Defendant was an Alien. 3. That 
* was an Artificer, The Phintiff replies, the 
)fendant was an Alien Artificer z demurr. Per 
vr. the Replication not double 3 but becauſe he 
d not faid the place where he was born in Ex- 
land.it was ill, S:derfin p.357. Freeman and King. 
he Form of the Plea, Vid. 1 Saunders 5. Fevens 
nd Harwich, Vid. Keble, 


ſrainſt Stat. 5 & 6 E.6.c.16, Of buying of 
Offices. 


HE Office of Armourer is within that Sta- 
tute, Stiles Rep. f. 29. Hilland Farmer, 
The Office of Secretary of Barhadoes, which is 
verred to be an Office of Juſtice, and being by 


Grant by Patent under the Great Seal, is within 
he Statute 3 ſo if it were an Office in the Admi- 
alty or Spiritual Court, 3 Keb. p. 26. Dawes and 
Painter, 

A Condition to perform. ticles. That he be- 
oe Eaſter Term next following, at the Requeſt 
of the Plaintiff, would furrender to the Plaintiff 
Is Letters Patents of the Stewardſhip of Bromes 
rove, to the intent that he might renew the ſaid 


Letters Patents in his own name. Adjudged that 


Stewardſhip of a Court-Leet is within the Sta- 
ute 5 E, 6. and fo an Agreement to Surrender, 
Brownl. Rep. 71, Williamſon and Barnſley. / 
Debt /ur Bond. Coleſhil the Teſtator had tlie 
Mice of Surveyor of Cuſtoms by Letters Patents 
0 him and his Deputies ; and by Indenture be- 
"Wer him and $424 for 690 I. paid and 100 /. 
£E 7 fer 


62 The Law of 


per annum to be paid during the Life of Coleſhi 
makes Deputation of the ſaid Office to Smith, and 
Coleſhil covenants with Smith that if Coleſhil die 
before him, that then his Executors ſhall repay b 
him 300 /. and Coleſhil was bound to Smith fa 
performance : Per Cur. the Bond was void, 2 As 
der/on p.55,107. Lee and Coleſhyl, cited in Twine; 
Caſe. 3 Rep. 82, 83. 

The Bayliff of the Sawoy is an Office in fee 3 he 
deputed E![:s for 30 years, who for Rent reſerve 
{ubitictuted the Detendant, who replyed this mat 
fer. This is not within the Statute, or if it be, it 
excepted by the Proviſo. The Franchiſe it {& 
being, in Fee, Priviledge doth protect all inferiou 
Grants 3 as the Marſhal may grant Under-Marlhal 
&*c. for Precepts. The accounting for the Profit 
will be no felling within the Statute 3 and the 
making a Reſervation is no more. And the King 
may grant this Office of Bailiff, and there is 40 
per annum relerved by the King. And the Bailiff 
wick of Southwark is granted for Mony, 15001 
was paid for it : And the Bailywick of Weſtmiv 
fter is ſold reſerving Rent, 3 Keb. 659. Ellis and 
Nelſon. The Statute 27 H.S. c. 24. is indeed? 
general Statute, but the King is out of that Stz 
tute, as well as out of 23 H.6, c. 10. 3 Keht 
679. 

The Plaintiff made the Defendant Deputy 
Searcher, and allows him one half of the Profits 
relerving the other to himſelf, 800d : Had it been 
to render a Rent or pay a ſum in groſs, it wet 
within the Statute 3 but Sheriffs, Chyrografs and 
molt other Offcers that make Deputies, do it to 
account of Fees, 3 Keb.7 17,718. Welſh and Bade 

; Again 


obligations and Conditions, 53. 


Againft Stat. 16 Car. 2, cap. 7. Of Gaming. 


It was to run four heats, on requelt for 4o /, 
and again the ſame day tor 100 /, The Action is 
only for the 100 /, The Bond is forfeited, though 
there is not above 100 /, loſt at any one time. 
As a Bond to run three ſeveral days, it is forteited 
on the firlt Joſs, and though no more be played or 
lot, yet the Bond is void or any other Security 
that is entire 3 for it is lookt upon according to 
the firſt contract, and not to the contingent, whe- 
ther more or fewer times be played. Alſo a Bond 
of 1000 /, to pay all ſuch Mony as is loſt by 
Gaming at ſuch a time, though only an 100 /. 
be loſt 3 this Bond is within the Statute, 3 'Keb. 
Hill. 25 &- 26 Car. 2.p.254, 259. Edgbary and 
Reſindale, So where it is to game at ſeveral days, 
and the one day the Plaintiff wins of the Defen- 
dant 100 /. and the other the Defendant wins of 
the Plaintiff 100 /, this is void, #b1d. 

It A. loſeth to the Plaintiff 90 /. at Moſt at 
three throws, and at the ſame time he loſt to B. at 
Cards 30 /. and to C. at Bet 6o J. more, and gives 
Bond, the Bond is void, though theſe are not Par- 
ties together, or in Truſt one for another. It 18 
not material to whom the party comes indebted 3 
for the Statute is that the party ſhould not loſe 
more than an 100 /. at one time or meeting upon _ 
Ticket ; and per Cur. all plaid for on Ticket is 
void, 3 Keb. 67 8. Hudſon and Malins. 

There was loſt. at play a Ring of 20 /. value 
Which was paid, and there was al(o loſt at play Be 
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the ſame time 100 /, upon Credit, for which Bond 
was given, this 10@ /. is not within the Statute; 
and Judgment for the Plaintift, Szderfin p. 394. 
Danvers and Thiſtlethwait, 2 Keb. 369, 3%, 
451. If 500 /. be paid down, and not above 
100 7. belides upon Credit, it is not within this 
Law. Per Keeling and Twiſden, If qne loſeth 
a 1000 J. preſently, and loſeth an 1e0/.in 
Rings preſent, yet he may loſe 100 }, on Ticket, 
2 Keb. 1d. Cale. | 


Againſt Stat, 31 Eliz. cap. 6. Concernzng Simon, 


and what 1s not. 


'T HE Patron takes an Obligation of the Clark 
(which he preſented) that he ſhould pay 
10 /, to the Son of the laſt Incumbent yearly, 6 
Jong as he thould be a Student in Cambridge ut 
preterred, per Cur. this is not Simony. So to paſ 
5 /. yearly to the Wite and Children of the laſt I- 
cumbent. Aliter, if it had been to pay it to the 
Son of the Patron, Noy p. . 142. Abigael Bakn 
verlus Mountford. 

If a Man be bound to a Stranger to preſent 7.5. 
to a Benetice, and he preſents him upon a Sim 
niacal Promiſe with another Stranger, yet the Bond 
is forfeited, by Hobart p. 167. in Winchcomb! 
Cale. | 

A Condition for performance of Covenants 
The Detendanc demands Oyer of the Condition 
and pleads performance. The Covenants were in 
confideration of a Marriage, M. was to pay 
300 /. and other Covenants 3 and there was one, 
that A4, will procure B. to be preſented, &«. oo 

u 
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fch a Benefice upon the next avoidance, and the 
Breach was aifigned in this: Per Cur. had it ap- 
peared that on conſideration of the Marriage he 
covenanted this, &c. it had been a Simoniacal 
Contra, and had avoided the Obligation : But 
this is a meer Covenant by it ſelf, and without 
ſpecial ſhewing or averring it was upon a Simonia- 
al CcntraQ, it ſhall not be fo intended, Cro. Car. 
425. Byrt and Manning. 

A. is bound to B, on Condition, That whereas 
As ina ſhort time to be preſented, inſtituted and 
induRted to the Church of D. if A. after his Ad- 
miſſion, Inſtitution and Induction” at all times on 
the requeſi of B, his Heirs, &c. reſign the faid 
Reory and Church to the Ordinary or Guardian 
of the Spiritualty for the time being, by which 
AB.&c.may preſent anew to the faid Church. Th's 
8 a good Condition in it felt without averiment 
that it was for a Simoniacal purpoſe, 1 Rolls Abr. 
þ 417. Mich. 14 Car. B. R. Cary and Yeo. 

7. had a Son which he intended to be a Clerr 
g9-Man, and having obtained a Preſentation trom 
(een El;z,. for the Church of S. agreed: with 
the Detendant that he ſhould be preſented , ſo that 
he would reſign when the Son of F. was qualified. 
Whereupon the Defendant entred into a Bond of 
1000 Marks on Condition (having, firſt recited 
the Agreement) that if the Defendant within three 
Months after requeſt ſhould abſolutely reſign the 
laid Benefice, that then, ec. In Debt on this 
Bond the Defendant pleads mon requiſivit, which 
Was found apainſt him. And in Arreſt of Judg- 
ment it was moved, that this Bond was made on 
dmoniacal Contra, and fo void : But the Court 
E 4 gave 
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gave Judgment for the Plaintiff, 1. Becauſe they 
was no Averment of the Simony. 2. That it wx 
not material as to the Bond, becauſe that Statute 
| doth not make the Bond or Contract void, but onh 
the Preſentation. The ſenſe of the Count in that 
Caſe was,that in truth,ifa Man be preparing Son 
for the Clergy, and have a Living in his diſpolal, 
which falls void before his Son be ready, he nay 
hwfully take of ſuch perſon, as be ſhall preſent, a MW bc: 
Bond to relign when his Son is become capable of {MW {or 
ſuch Living. But if a Patron take a Bond able WW Bil 
lotely to relign upon Requeſt without any tuck W Re 
cauſe as the Preſentment of a Son,” or to avoid WM B: 
Pluralities or Non-Reſidence, or ſuch reaſonable MW O 
cauſe, but only to a corrupt end to exact Mony by MW þ! 
this Bond from the Incumbent, or attempt it; tho W r« 
the Bond may be good againfi the Obligor, yet it W ic 
makes the Church become void, and gives the M Þb 
Preſentation to the King, It ſeems in this Caſe, i MW 0 
Simony had been averred, it would have been lt MW Þb 
d 


to a Jury to have adjudged what the intention of 
the corrupt Patron was, Crook T rin. $ Fac. 248, 
274. FJobn and Lawrens, Sir Simon Degg þ. 54 
55, 56. | 
 _ Such a Condition was in Wood and Babington's WM | 
Caſe, to relign into the hands of the Biſhop of | 
London. Upon Oyer of this Bond and Condition | 
the Defendant demurred. Judgment pro Querente. , 
But per Cur. If the Defendant had averred that 
the Obligation had been made with intent to ex- 
act Mony, make a Leaſe, &c, which- in it felt 
had been Simony , then it might have been 2 
Queſtion, whether this Bond had been good or 
not 3 but upon this Demurrter it doth not appexr 
encre 
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there was any Simoniacal Contra& , and ſuch 
Bonds might be for good and lawful ends, «r ſupra, 
Crock Car. 150. 

A Condition to reſign on Requeſt 3, which was, 
If Fo. Warſondo and (hall upon the firſt of Oob. 
next, or before, if the ſaid William Baker at the 
Parlonage-Houſe of Cowley ſhall requeſt the fame, 
and before Fobn Watſon (hall take another Bene- 
fice, in due manner reſign the faid Rectory, Par- 
ſonage or Benetice of Cowley aforeſaid unto the 
Biſhop or Ordinary of the Diocels, whereby the 
Rectory may become void, and the faid William 
Baker may lawtully preſent to the fame then this 
Obligation to be void. The Defendant after Oyer 
pleads Retignationz the Plaintiff replies he did not 
relign. Et boc petit &c. The Detendant demurs, 
for that the Condition is void, Per Cur. it hath 
been above a dozen times adjudged that the Con- 
dition 1s good. Qure, if the Relignation ſhall 
be tryed per pais or by Certificate, 2 Keb. 446. 
m_ P- 387. Baker and Watſon. M. 20 Car.2. 

R 


In Debt on Bond for payment of Mony at a 
day certain. The Defendant pleads it was made 
upon a Simoniacal, Contra&t for the Preſentation 
t0a Benetice, &*c. per Cur. it is no Plea, becauſe 


| It was averred by matter dehors, and appeared not 


within the Deed 3 and an Averment ſhall not be, 
that it was paid for other cauſes than the Obliga- 
tion expreſſeth, Adore mn. 729. Noey p. 72. Grego- 
ry and Older. | | 

The Condition was, if eb the Patron pre- 
ſented the Defendant, and it the Defendant con- 


tinued Incumbent for a year, and after the year 
| at 
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at all times within three Months after Notice and 
Requeſt was ready to rekign, and did relign the Be 
nefice tothe Ordinary ro be preſented thereto + 
gain by Web, and ſhould not before relign, that 
then, &c. The Defendant pleads Star. 13 & 
14 Eliz,. and that after he was induted, he made 
a Leaſe to the Plaintiff of the Benefice for 21 years, 
and averred the Obligation was made for enjoying 
the Land by Leaſe. The Plaintiff demurs. Per 
Cur. the Plex was good, but the Averment not 
futhcient, Judgment pro Quar. More n. 835, 
Web and Hargrave. 


Againſt Stat. 13 Eliz. c. 20. 14 Eliz.c. 11. Of 
Non-Reſidence. 


O Leaſe to be made of any Benefice or Eccle- 
fraſtical Promotion or any part thereof, and 
not being impropriated, ſhall endure any longer 
than while the Leſſor ſhall be ordinarily reſident 
and ferving the Cure of ſuch Benetice without 
abſence above 8o days in any one year. And all 
Bonds and Covenants for ſuffering any ſuch Parſon 
to enjoy any ſuch Benetice with Cure ſhall be void, 
13 Eliz, c. 20. 14 Eliz. c. 11. either by Parſon 
or Curate 3 the Leaſe was made to the Curate who 
leaſeth over. Qu, If the abſence of the Parſon ſhall 
make the Leaſe void, 1 Leon. p. 100. St. Fobn 
and Perit's Caſe. 
Upon the Statute 13 El;z. of Leaſes made by 
Parſons, that upon Non-Retidence for So days the 


Leaſe ſhall be void ; this Statute voids Bonds for 
Non-Refidence. 


It 
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If the Condition be, that afte#Inſtitution and 
Induction he ſhall at all times after be ordinarily 
relident, and ſerve the Cure without being abſent 
$0 days during any one year, that he (hall be Par- 
fon of the ſaid Church 3 this is a good Condition 
without Averment taken to be tor a Sinioniacal 
purpoſe, 1 Rolls Abr. 417. Cary and Neo. 

The Condition was, that if the Defendant be 
not abſent 80 days from his Benetice, nor reſign 
without the aſſent of his Patron, then, &c. The 
Defendant pleads Stat. 13 El:iz. That all Leaſes of 
Parſons made of their Benetices where they are ab- 
ſent So days, & wltra, and all Obligations for 
enjoying them ſhall be void 3 and ſaith he was ab- 
ſent by the ſpace of 80 days, and faith not & wl- 
tra, it was held an incurable fault in the Plea, Cro. 
Eliz. p. 88. Goſnal and Kindlemarſh. Such anos, 
ther Caſe in Crook El:z. p. 490, Earl of Lincoln 
verſus Hoskins, Such a Plea was naught. g. The 
Statute was milrecited :zam dit ( where the words 
are tam cito.) 2, Becauſe it is not alledged that 
he was abſent > for otherwile neither Leaſe nor 
Bond are void. 


Againſt Statutes of Uſury, 13 Eliz. c. 8, 21 Jac: 
12 Car. 2.c. 13. How and when ſuch Obliga- 
tions become void or not, and the Pleadings 
thereon, 


F the Contract be not uſurious, it ſhall not be 
made Ulſury by mater ex poſ# fatto, A Bond 

for 60 /, and gave Bond to pay it and 6 }, In- 
tereſt at the end of the year ; and before the end 
| ot 
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of the year, th& Obligor pays 6 /. for Intereſt, it 
is not Uſury, 1 Bulftr. 17. Anonymns. 

A Condition to pay 20 /. per awnum durin 
Life, it is no Uſary, but an abſolute Bargain 3 h 
there been any provition made for Re-payment of 
the principal, although not expreſſed within the 
Bond, it had been an uſurious Contratt, 1 Leon. 
36. Crook Fac. 252. Fountain and Grimes. 

Debt /ur Bond of an 100 /. dated x2 Fuly, 
with a Condition for the payment of 54 /. at the 
end of {ix Months. The Defendant pleads the Sta- 
tute 21 Fac. of Uſury, The Plaintiff replies, he 
lent the 50 /. for one year, and that the Defendant 
ſhould pay 8 /. for the forbearance for a year; and 
by the Scriveners miſtake it was made payable at 
half*a years end 3 and he being illiterate and not 
knowing thereof,accepted the {aid Bond. The Defen- 
dant rejoins-the Lending was only for half a year, 
and that he was feign to pay 8 /. for it for that 
time, and traverſcth that on the ſaid 12:h of Fuly 
that he ſhould forbear it for one year. The Phan 
tiff demurred 3 Bar ill, becauſe he faith not cor- 
rTwpte apgreeat. And per Cur. this Allegation may 
well be made againlt the words of the Condition 
for it is the ſhewing of the true Agreement, which 
was according to Law : And the Rejoynder is 
not good, becauſe he makes the day thereby to be 
parcel of the Iſſue, which ought not to be, but he 
' ought to have traverſed the Agreement only, Crook 
| Car. 501, Fones 396. Neviſon and Whitly, 


Debt /ur Bill. The Plaintiff declares, the De- 


fendant 20 Apr. 1633. by his Bill became bound 
to himin 7 /. tobe paid 28 Apr. 1634. and if de- 
fault gf payment was, he granted to pay 3 5. 4 4: 

| for 
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for every month it ſhould be in arrear. The De- 
fendant pleads that upon the lending of the 7 J. to 
be paid at the end of the year, it was corrupte 
agreed to pay 3 5s. 4 d. wt ante. Had it been well 
pleaded it had been good 3 for it is not averred 
that the Agreement was to pay 3 5. 4 d. for every 
Month pro Jucro intereſſe & diem dando ſolutions > 
nor doth he aver the words of the Statute, that 
ukra $ 1. per cent. ſhall be taken for Ulſury, Fones 
9.409. Swales and Bateman. 

In Debt /ar Bond made at S. the Defendant 
pleads the ſame was made upon a corrupt agree- 
ment at another. place 3 the Plaintiff replied, that 
it was made bona fide, and traverſeth the corrupt 
Contrat. Venue was from the place where the 
corrupt Contra was laid to be, and good 3 and 
not from both places, 2 Bulſtr. p. 34. Stanton 
and Barton. Not from the place where the Bond 
was made, 1 Leon: p. 148,14.9. Crook Eliz. 195. 
Kmerſly and-Smart. 

The Condition if he pay (for 100 /.) 20 þ at 
half a years end, if F. S. be then living, and if 
hot, then but a leſs Sum than the Principal, it is 
ulurious (he averred the 20 /. amounted to above 
10 |. per Cent.) for by the ſame reaſon he may. 
add 20 Lives, 2 Anderſ. 15. 5 Co. Rep. 70. 6b. 
Clayton's Caſe, More n. 497. Crook Eliz. þ. 642, 
Button and Downham. 

The Defendant. pleaded quod corrupte agreeat. 
fuit, & quod quer* corrupte recepit and on Iſſue 
on them found for the Defendant in both, and 
good 3 for one is not material, More n. 750. Fob 
/on and Clark, 


As 
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A. lent B. an 100 /, for a year, and took ar 
Obligation for 10 /. Intereſt (Mony being then at 
10 /. per Cent.) payable 5 /, half yearly: Per Cur, 
it is not Uſury deins Stat. More n. 842. Worley 
Caſe, Noy p. 171. Cro. Face 25+ 

Debt apon an Obligation of 100 7. the Cafe 
was, Warnes was indebted to Alder in 100 |, 
on an uſurious Contra 3 and Alder was indebted 
to FElls the Plaintiff in 100 /. the jult Debt for 
which Warnes and Alder were bound to Ellz, The 
Defendant pleads this Uſury between him and A- 
der to avoid the Bond. The Plaintiff replies, Alder 
was juſtly indebted to him 100 /. and the Defen- 
dant and A/der became bound for this Mony, and 
that he was not privy to the Ulſury tween War- 
nes and Alder, and good 3 and the uſurious Cor 
tract between Warnes and Alder ſhall not pre 
judice the Plaintiff, Telv. p. 47. More n. g8t. 
Crook Fac. 32. Ells and Warnes. 1 Brownl, 
85. 
-” Condition to fave the Plaintiff harmleſs from 
one Obligation, wherein the Plaintiff was bound 
as Surety for the Defendant to F. S. The Defen- 
dant pleads that the Bond to f. S. was upon u- 
furious Contract, and pleads the Statute & fie 
non damnificat. it is no Plea, for he ought to fave 
his Surety harmleſs, and it ſhall not be intend 
the Surety knew of the uſurious Contraft, Crook 
Eliz. 643. Button and Downhan., 3 Leon. 63; 
Potkin's Cale. Contra Crook Eliz. 588. Robin 


fon and May, 2 Leon.166.Baſſet and Browns Cale. 


It chere be an Agreement after the Forfeiture 
of a Recogniſance, and the ſecond Defeaſance 1s 
for more than 10 /. per Cent. according to the 
price 
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principal Debt, yet it is not deins Srar. 13 Eliz. 
but before the Forfeiture, it had been otherwiſe 3 
and it is not for forbearance of the firlt principal 
but of the penalty, Noy p. 2. Hollingworth and 
Parkbur#t. 

If a Debt be brought on an Obligation, and it 
found for the Plaintiff ; now the Defendant ſhall 
not have Audita Qaerela upon @ Surmiſe that it 
was an uſurious 'Contrat, for he might have 
pleaded that, Noy p. 123. Cobk verſus Wall. Or 
if he be condemned on wit dicir, Crook Elizp.25. 
Fiſher and Banks. | 

If an Executor - pay an uſurions Bond, other 
Creditors may =1ake a Devaſtavir of it, per Hob: 

167, 

, The Condition was to pay''the principal Debt 
at the end of the year with Intereſt that ſhould be 
then due, It was a Quatre, ifany Intereſt ſhould 
be paid, and not reſolved. ' See there Noy's Ar- 
gument of che odious Sin of. Ulury, 2 Rolls Rep. 
p. 239, 240, Sanderſon and'Warner. 

The Defendant pleaded the Statute of Ulury to 
a Bond, and (heweth that. a Ship went to filh im 
Newfoundland, and that the Plaintiff delivered 
501. to the Defendant to pay 60 /, on the Re- 
turn of the Ship co Dartmouth 3 and it the Ship 
never returned, he ſhould pay 'nothing, it is not 
Uluy, Cro. Face p. 208. Shatply verlus Hurrel, 
| Brownl. Rep. þ. 52+ | 
' The Defendant pleads the Statute of Ulfury 
frade 6 Feby. 13 Eliz. ( whereas the Parliament 
began 2 Feby.13 El.) and that the Obligation was 
taken by Uſury, The Plaintiff replies it was not 
made for Ulury contra formam Statuti modo & 

OO forms 
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orma pred. and at Ifſue found for the Plaint 
= a Repleader was awarded after Verdi; @ 
the Court held no Judgment could be given far 
the Plaintiff, as well knowing there was no (adi 
Statute, Cro.El.p.245. Love verſus Wotton. | 

Debt on an Obligation with a Condition of 
Bottomree to pay 130 /. when the Ship {hould 
return from Norwey, The Defendant after Oye 
pleads corrupt Agr@ment for lending 5 /. to pay 
according, to the Condition« The Plaintiff de 
murred : Per Cur. it is not Ulury, 1 Keb. 711, 
Appleton verſus Bryan. | | 

In Debt upon an Obligation, after Oyer the De- 
fendant pleaded an ufurious Contratt to receiv 
more Intereſt than due, to which the Plaintiffde 
murred, becauſe it: is.not ſaid that at the time d 
making the Bond it was corruptly agreed 3 and the 
other doth but incur the penalty of the Statute, 
bat doth not avoid the Security, which the Gout 
agreed, 2 Keb. 525. Farrel verias Shaw. | 

The Defendant pleads an uſurious Agreement, 
that the Plaintiff lent the Defendant 10 /. and ii 
the Ship return, to pay him 3 4, The Plaintiff de 
murred : Per Cur.this is good and bare bottomeet, 
3 Keb. 62, Cham and Taylor, 

The Defendant pleads Srat, 12 Car. 24 c 14: 
and ſaid the Contract was uſurious; but per Cur. 
being, made after the Bond forfeited to receive It 
tereſt according, to the penalty which was double 
the principal , it avoidsnot the Obligation which 
was good at firft, but only ſubje&ed the taker © 
other Penalties, 3 Keble 142... Redly. and. May 
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The Defendant pleads 12.Car. 2. cap. 13. to 
which the Plaintiff demurred, becauſe in recital 
of the Statute, the word wade is left out, and 
Plea ill, 3 Keble p.-618, Gilmore and Iſles. 

Debt on Obligation to pay 100 /. on Marriage . 
of the Daughter, and it either Plantiff or Defen- 
dant die before, then nothing 3 the Defendant 
' Woleads that of Ufury, and- that this was for the 
'W Loan of 30 /. before delivered 3 the Plaintiff de> 
* Wnurced : Per Cur. this is plain Bottom-ree, 3 Keb. 

9. 304. Long and Wharton, 
The Condition. was, If ſuch a Ship go to S- 
rat in the Eaſt Indies, and xeturr ſafe to London, 
* MW &c or if the Owner or the Goods return fafe, 
" BW &:. that the Defendant ſhall pay to the Plaintiff 
WY the Principal, and 4 /, for every 100 /, but if the 
* Sip periſh by unavoidable caſualty of Sea, Fire or 


» W-Enemies, then the Phintiff to have nothing : 
LY Per Cur, this a good Bottomree Contra, and not 
Ulury ; and Bridgman took the difference between 
a Bargain and a Loan, for where there is a Bar- 
gan de plavo (as bere) and the Principal hazar- 
ded, this is not within the Statute of Ulury 3 
oiter of a Loan which is intended where the 
Prncipal is not. hazarded, Siderfin p. 27. Soame 
Wd Green, Cro. Fac. 252. Fountain and Grimes. 

4 There are cwo Clauſes in the Statute of Ulury, 
YN 12 Car. 2. If there be a corrupt Agreement at 
© WY the time of the lending the Mony, then the Bond 
a ud all Aſſurances are void 5 but it the Agreement 
OY bi: good, and afterwards he receives more than he 
” Y 0ght, then he forfcits the treble value, Per Twi/*, 
den, Med, Rep. 69. I Sanders Pp. 394. Ferral and 
Tozew Knight and Baronet, and the Pleadings. 
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Debt on Bond 24 May, 19 Car. 2. TheÞDs 
fendant prays Oyer of the Condition, which is fa 
3©O 1. to be paid 25 Febr. 20 Car. 2. and po 
Oyer the Defendant pleads in Bar, qu9d poſt con 
ſection? ſcripti obligatorit pred ſctl. 10 My, 
20 Car. 2, The Plaintiff corruptive recepit de De 
fendente 301. pro differendo diem ſolutions pref 
3ZOO |. pro uno anno integro (wvidelicet) Sc. qui 
eſt ultra ratam 6G, per cent. per annum, con 
formam Statuti per quod ſcript' obligator pred 
Vacuum deventt, & hoc, &C, The Plaintiff de 
murs : Plea is not good, for the new Statute « 
Ukfury 12 Car. 2. cap. 13. faith, That all Bond 
for payment of any Mony for any Utary 3 and 
here the Bond is not for payment of Monies upon 
Utury, for it might be for a juſt Debt, and the 
uſurious Contract after ſhall not hurt it 3 butis 
puniſhable, 1 Sanders page 274 Ferrall and 
Shaes. 

If in trath the Contra& be uſurious againſt the 
Statute, no Colour nor thew of Words wil 
terve, but the Party may ſhew the ſame, and ſhal 
not be concluded or eftopped by any Deed, a 
any other Matter whatſoever; for the Statute 
giveth averment in ſuch Caſe, 5 Rep. 69. 0. 
Burtins Caſe. 

& Rep. 70, *Claytons Caſe, uncertain, and yet 
Ulurious, and Burtons Caſe, Moor n. 497+ 6 
Caſe. 


The Defendant pleaded the Statute of Uta, 


alledging that agreeatum fuit, that the Plaintif 

ſhould have ſo much Mony pro donatione iti ſt 

dautionrs ; the Plaintiff xa abſque hoc quis 

agreeat* fuit, and found for the Plaintiff 3 it " 
| mov 
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moved in Arreſt of Judgment, that the word 
(corrupte.) was not pleaded in the Bar reſolved, 
the Bar was made good by the Replication 3 and 
the Declaration being good, Judgment pro Quer. 
Moor n. 624. Rogers and Fackſon, 

Where (per Twiſden) the Contra was not 
Ukurious, but a Purchaſe of an Annuity for three 
years, Siderfin p. 182. Rowe and Bellas. 


Againſt Stat, 23 H,6, cap.10. Sheriffs Bonds woids 


HE intent and reaſon of this Statute. 
This Statute hath three notable Branches. 


1. Commandment and Authority to the Sheriff 
to let to bail ſuch Perſons as are mainpernable 3 
{© Coroners, Stewards of Franchiſes, Bailiffs, 
Keepers of Priſons 3 and this is in affirmance of 
the Common Law. 


2. A reſtraining Branch, that they ſhall not 
let to bail Cach Perſons as be in their Ward by 
Condemnation, Execution, Capias Utlegatum, of 
Excommunication, Surety of the Peace, and ſuch 
$ {hall be committed by ſpecial commandment of 
the Juſtices, and Vagabonds 3 this is in athrmance 
the Commion Law. 


3: The third is to make Obligations tiken in 
any other form than the Statute limits, to be void. 
That no Sheriff, nor any of his Officers and Mi- 
wſters, aforeſaid, ſhall take or cauſe to be taken, 
ot make any Obligation for any Cauſe aforeſaid, 
by colour of their Office, but only to them-, 

2 | ſelves 


' 13. dir Damel Nortons Caſe. 
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ſelves of any Perſon, nor by any Perſon which ſu 
be in their Ward by the courſe of the Law; ba 
by the Name of*their Office, and upon Conditic 
written, that the ſaid Priſoners ſhall appear at the 
day contained in the ſaid Writ, Bill or Warrant; 
and in fach places as the ſaid Bill, ec. ſhall te 
Quire 3 and any Obligation taken by them in othe i der 
torm {hall be void. Part 

The detign of this Statute is to provide againſt W tion 
the Extortion of Sheriffs, Plow. Dive and Man Wt for 


ninghams Caſe. the! 
or f 

Explication del Statute. the 

We 


* P 'Rcle words (for any cauſe aforeſaid) refer to | 
= all that went before, as well thoſe contained I pe! 
in the Exception, as in the tirit Branch 3 ther IN pel 
force a Bond taken of a Man in Execution is void Wl lies 
by this Statute 3 and the Surety may plead this, and I the 
the words colore officii make it void, for he ws iſ th: 
taken by him in Execution as Sheriff, and he lets W »: 
him to bail, which is not mainpernable, Plow. MW 1! 
69: 809. Dive and Manningham. ot] 
This is a particular Law, and ought to be © an 
pleaded, Dive and Manninghams Caſe, Plowd iſh 
Parker and Weblyes Caſe in Siderfin, and Sider 
fin p. 24. Allen and Robinſons Caſe. Hobart p.13. 
contra 3 Keble 320, 361. Oakes and Cell. The ol 
Statute 15 not as mn Print, that the Sheriff nor any 
de ſes, but any des Officers or Minilters of Juſtice, MW 4 
3 Keble 71. Munday and Frogat. a 
A Covenant is not within this Statute, Hob. jp. Wl © 


Thi 
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This Statute hath two parts; one for the Be- 
nefit of the Sheriff, Ciz. }. That he ſhall cake 
Obligations with fingle Sureties, which is for his 
Indempnity, that if he be amerced tor non-ap- 
pearance of the Party, he ſhall have his remedy 3 
the other for the benefit of the Party, ſo the Sta- 
tute preſcribes the Form, and that the Sheriff un- 
der colour of his Office, ſhould not oppreſs the 
Party to make him any other manner of Obliga- 
| WT tion, for the Statute makes the Obligation void, 
» MW for not perſuing the Form, but not in the Matter 
thereof 3 therefore the Sheriff may take one Surety, 
or two, one being a Stranger that hath nothing in 
the County, Cro. E1.898, Sir George Glyfron verſus 

Webb. 

At the Common Law the Sheriff was not com- 
pellable to take Bail of any 3 and the Stature com 
pels him to let to bail, and therefore no Action 
lies againſt the Sheriff for not having the Body at 
the day 3 the Statute faith ſufficient Sureties, but 

that is for his own indempnity, which he may 
wave, and take what Sureties .he thinks fitting. 
The Statute faith, The Obligation taken in any 
other Form than is there preſcribed ſhall be. void 3 
* MW and within the Statute are three Froms to be obs 
« MW faved, 2 Leon: fol. 78. Seckford and Woolwerton. 
1. That it ſhall be madeto the Sheriff himlelt. 
2, That it ſhaJl be made to him by the Name 
: WM o his Office. 
3- That it ſhall be only for appearance at the 
» MW 44y5 but che inſufficiency of the Sureties is Matter, 
and net Form, and the Obligation is not void, 
Cro. El. p. $62, Mich. 43 El. 1. Cottonverl. Wale, 
meſme Caſe, 2 Anderſon 175+ - | 
| | 'T'I The 
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The Statute was made for the Priſoners benefit; 
for the Miſchief before was, That the Sheriff nat 
being compellable to bail him , would extort 
Mony from him to be bailed, Modern Rep. p. 
228. 

At Common Law if the Sherift had taken any 
Man by Writ of the King, he might not be delþ 
vered but by breve de homine replegiando, 2 Sa- 
ders 60, | 

This Statute does not extend to Fees or other 
Collaterals, only matter of Impriſonment colort 
Officts is taken in malam partem, as Extortion |, 
C*c. 2 Keble 422. 

One in Execution eſcapes, and is retaken, and 
then a Bond is made for his enlargement 3 this is 
coloxe officti,, and deins Stat. 2 Leon. 118. Philips 
and Stone. 

If a Sheriff take a Bond for a true Debt, its 
good, becauſe not colore officis. | 

The Warden of the Fleet, and the King Palace 
at Weſtminſter, are excepted out of this Act. ' 

If the Statute be miſrecited, it may be demur- 
red to, as he recited, if any Sheriff aut ejms Offich 
arii, Where it ſhould be ali Officiarii, Cro. Eli. 
108, Truſſel and Afton. Q. if the Court will 
take notice of this by the printed Book, or by the 
Record, or otherwiſe, Siderfin p. 356. Holby and 
Bray. As to miſrecital, vide 2 Keble 278. Pench 
and Woodnoth. 
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The Sheriffs Return upon this Statute. 


A Cu upon the Caſe brought againſt the 
Sheriff, becauſe he took F. S, and returned 
at the day, Cepsz Corpo, and yet had not the Par- 
tyat the day, but (ſuffered him to eſcape, but he 
returned paratum babeo (which was falle,) The 
Defendant pleads he being arreſted, put in F. B. 
and + C. Sureties, and pleaded Stat. 23 H. 6. 
and fo let him at large 3 the Plea is good, for the 
Sheriff is compellable to take Bail, but what Bail 
$left to his diſcretion, and for his falſe return of 
taratum habeo, he is amercible to the Court, and 
that is nothing to the Party, Cro. El: p. 624. Bar- 
zon and Aldworth. And this is a good Plea for the 
Nieritf to plead not guilty in ſuch-a Caſe 3 bur if 
the Sheriff demurs to the Declaration, then the 
Ation lies againſt him, for the Declaration ſhall 
be taken to be true upon the Demurrer, for the 
Satute is private, and the Court will not take 
notice of it unleſs it be pleaded, S:derfin H.2t 
ad 22 Car. 2. Parker and Webly, 1 Rolls Abr. 
52. Mod. Rep 244+. Page and Tulſe. Mod. Rep.57. 
But it the Defendant had pleaded this ſpecially, 
or had pleaded nom cul. he might have had ad- 
rantage of the Statute, and ouſted the Plaintiff of 
bis Action, Moor #. 428. Cro. 3. 460, Langton 
and Gardners Caſe. 

After this Statute the Sheriff may not make a 
Pecial Return, but only Cepi Corp, or non eff 
Invew 15, Franklin and Andrews Caſe, cited in 
diderfin in Parker and Welbyes Caſe, p23: 
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72  ' The Lawof 

If the Sheriff return Languidus, yet if he took 
Bond according to the Statute, no Aftion' upon 
the Caſe lies 3gainſt him, but he is amercible, Cr, 
Eliz,, £52. Boles and Laſſels. The Sheriff ((þ 
be amerced until he aflign the Obligation to the 
Plaintiff, S:derfin p. 23. | 

If Bail be taken by the Statute 23 H.6. and the 
Sheriff return Ceps Corpas, and the Party appear 
not at the day of the return (being in mean Pro- 
ceſs) the Sherifi ſhall not be charged in Aim 
fur Caſe, for this would be to fruſtrate the Statute 


' 23 H.6, but then it mutt appear to the Court on 


the Record, that it is on the Statute 23 H.5. and 
not a return at Common Law, S:derfin 22. Alla 
and Robinſon. 

* If the Sheriff refaſe to take reaſonable Bail, AQt- 
on upon the Caſe lies againſt him 3 and if he 
fuſe to take Bail. he is liable to an Aion of falſe 
Impriſonment, $:derfin p. 23. 

An Action upon the Caſe againſt the Sheriff pro 
Eſcape ; the Defendant pleads the Statute 23 H.6, 
that he let H. to bail, and took reaſonable Sureties, 
A. and B, Perſons having ſufficient within the 
County 3 the Plaintiff replies, ab/q3 hoc, That he 
took Bail having ſufficient within the County 
the Defendant demurs, Judgrnent pro Defendemte, 
Aled. Rep. 227. Ells and Parborough. 

An Action upen the Caſe againſt the Sheriff 
for not taking, reaſonable Sureties, nor having ſut- 


ficient Eſtates in the faid County, and returning 


Cepi Corpus, and yet had not the Bodies at the 
day, it lies not, for he is compellable to let to 
bail, and if he have not the Body he ſhall be 
amerced z and becauſe. he ſhall be amerced the 
Statute 
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Ctatute gives him advice totake ſufficient Suxeties 
for his own Indempnity, 2 Sanders p. 59. Pofterns 
Caſe. Vide the Declarations and Pleadings in that 
Cale there. _m_ 
An Action upon the Caſe for taking inſufficient 
Bail; the Defendant pleads he had taken ſufficient 
Security 5 he need not ſay where, nor need he tra+ 
verſe the intent to deceive the Plaintiff of his Debt, 
Siderfin p. 98. Bently and Hore.' Q. of ths Caſe. 


What Obligations and Conditions ſhall be woid by 
thu Statute, and what not. 


þ the Obligation had one part of the Condition 
xcording to the Statute, and the other not, 
4] ſhall be void, Plow. Dive and Mamnningbaks 
p. 68.6, Vid, Palmer Rep.378. Noel and Cooper, 
Vic. in Com. perdit. pro predift. its void. 

An Obligation to the Sheriff to appear and an- 
ſwer, &*c. 15 void by the Statute 23 H. 6. aliter 
to appear to anſwer, for the Party by the Law may 
appear, and yet Judgment may be given by default, 
Noy p.54. Lord Evers Caſe. 

The Condition to make an appearance 3 Q. if 
gbod, Noy p. 1972. Rowles and Fow. | 

Obligation taken by the Sheriff after the day of 
the return is void by the Statute 23 H. 6. Siderfin 
fþ. 301. Rods Caſe. 3 Keble 260: and fo not a 
ingle Obligation. 

Obligation taken by the Sheriff for an appear- 
ance at Weſtminſter, and the Term was adjourn- 
<d to St. Albans, and the Party appeared there, 
he had not forfeited his Obligation, door 1. 57%. 
Corbet and Downing. wy 


74 The Law.of 

Ad reſpondend. de placito debits in general,witty 
out mentioning the Sum is good 3 the Bond 
to be made to the Sheriff by the name of his 
and ought to expreſs the day and place of his Ap 
pearance 3 and theſe Circumſtances being obler- 
ved, though it be variant in other Circumliances, 
its not material, Cro. M. 9 Fac. 286. Villers vel, 
Haſt ings. ; 

e taking, of a Bond of 40 /. by the Sheriff, 

s ſufficient cauſe to excuſe him from a miſtake; 
yet he may take Bond for a greater Sum, Cro. Fac, 
286. Villers and Haſtings. $57 

Debt ſur Bond, the Writ was ad reſpond. He G, 
nuper Vic. Norff. and the Count was, quod coneef+ 
fit ſe teneri prefat, J. H. in predict. 401, and 
faith not twnc Vic. Norff. exiſten. and per Cur. ſw 
Demurrer {ur le bar (where the Statute was plead: 
ed) the Count was inſufficient, Cro. Eliz. p. 300. 
Guibon and Whytoft contra, 3 Keble 191, 201 
Twiſleton and Druthin, for no advaiitage can be 
taken againſt the Bond except it were entred. - 

The Condition was, If the ſaid F. D. perſonak 
ly appeared, &c. a die Paſe. in 15 dies, to anſwer 
to F\, H. as ſhall appertain, and farther, to do and 
receive as the Court therein of him ſhall conl- 
der in that behalf, that then, &c. its a void Bond, 
Cro. El. Þ 672. Scrwven and Dyther. 

The Condition was, That if the Defendant do 
appear in B. R. ſuch a day, then the Condition 
of the ſaid Obligation to be void, yet per Cur. both 
good, for it thoſe woxds were omitted its but fur- 


plulage, Siderfin 456. Maleverer and Hawksby, 
2 Keble 625, 


The 
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The Writ is placite Trenſgr. the Condition of 
the Bond is to anſwer the ac etiam Bille 100 /, 
in placito debits 1s void, being another Writ ; bur 
if the Writ were in placito debits, or the Bond 
taken only to anſwer the Writ in placito Tran. 
it were well enough 3 and a nil Capper Bil.award- 
ed /ur demurrer by the Plaintiff, upon the Defen- 
dants Plea upon the Statute it being n al:a forms, 
3 Keble 164. Mildmay and Cage, and p. 711. 
Moor and Finch. 

A Writ out of B. R. returnable out of Term, 
the Sheriff takes the Party, and takes Bond to ap- 
pearat the day of the return,and for non-appearance 
brought Debt upon this Obligation, this Bond was 
void per Statute,and the Shexitt ſhall not be amerced 
for the non-appearance, nor liable 'to- any faux 
Impriſonment by the Party, 2: Siderfin p. 129. 
Tenkins and Hatton, 

The Bond not being taken by the Sheriff in 
the name of his Office, in Debt ſar-Obligation 
the Defendarit demurs upon Oyer, {ed now ollc- 
catuy, for the Statute is not pleaded, and it may 
be for a jult debt, 2 Keble p. 620, Faques and 
R ; 


ener, 

A Condition to appear before his Majeſties Ju- 
ſiices of B. R. in Weſtminſter, the Defendant 
pads the Statute 23 H. 8. and that this was lie 
forma, it {ſhould be coram Dow. Rege ubicung, 
&, yet adjudged good 3: the Statute: is. not to be 
woided by ſuch mittakes of returns, '3 Keble 611, 
551, 627, 

The Condition is, . If ſuch a one who was ar- 
ted [ur Lat. appeared perſonally and anſwered, 


Oc, in regard his appearance is neceſſary to put 
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76 The Law of 
in ſpecial Bail, if the Party requires it, the Bond 
is good,  Cro. Eliz.. p, 776. Bowels and Hearſt, 

If Obligation be taken by the Sheriff after the 
day of the returrits void by the Statute, and 
not a ſingle Obligation, for the Party fo taken 
after the return may not be bailed without coming 
before a Judge, and he may not do this out & 
Term without conſent of the other Party, Sider 
fn p. 301. in Courtney and Phelyn. ; 

A Bond or Covenant for Fees is void a Bond 
for true Impriſonment is not void, prime facie, 
without Circumſtances, &c. a Bond for Chamber 
rent is void by Common Law, becauſe the Party 
is contra wvoluntatem reſtrained, and hall be im- 
priſoned till payment, to which the Court agreed; 
alſo the Statute extends only to the Marſhal for 
ſuch Bonds as they may take wirtute officii, 3 Keble 
133. Moſedale and Midleton. 

An Obligation taken with. one Surety is good, 
Sir William Drurys Caſe, Lit. Rep. 110. 

A Bond for Tuition of a Child as Curator, and 
to give account to the Ordinary, is but a volun- 
tary undertaking of the Guardian, and fo not 
deins Stat. 23 H. 6. and at Common Law its 
good, notwithſtanding 3 Inft. 149. A Bond for 
due Adminitiration may well be taken by the Or- 
dinary, 3 Keble 671. Biſhop of Carliſles Caſe. 
The Plea that the Bond is taken colore officis, wil 
not avoid a Bond taken of the Party to do what 
be ought, 3 Keble 790. | 


Wt 
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What Obligations and Conditions are good or not, 
in reſpet# of the Perſons and Officers, to whom 


made, and in what Courts. 


L gives Bond to the Sheriff, being arreſied by 

* Attachment out of the Chancery; the Con- 
dition was, That the Defendant ſhould appear 
ſuch a day in Chancery apud Weſtm. ubicunque 
fuerint, this Bond is within the Statute 3 but here 
1s a material variance in the Bond whicly makes it 
void 3 for the Defendant to be preciſely bound to 
appear at Weſtminſter, and then to add wbicungz 
fuerint, Stiles p. 234. Burton and Low cited in 
3 Keble 614. Kirby and Curwin, 3 Keble p. 599+ 
Kirkby and Dicer. 

The King is not deins Stat. 23 H. 6. 5 Rep. 
"ox Caſe, 3 Keble 678. in Ellis's Caſe, 

erll9. * | 

A Serxant at Arms of Wales is not within the 
Statute, Stiles 234. Burtons Caſe. | 

A Serjeant at Arms to the Houſe of Commons 
hot deins Stat. 3 Keble 391. Norfolk and Ailmer. 

Such Bond given to a Deputy of a Bailiff of a 
Franchiſe is void, or to an Under-Sherifts Deputy 3 
Itmult be to the Bailiff or Sheriff himſelf, Noy p.69- 
Tavernors Caſe. 

A Serjeant at Arms attending on the Preſident 
and Councel of the Marſhes of Wales, is not an 
Officer within this Statute, Cro, Car. p. 9. Car. 
b. R. Tubns and Stratford. 
| If the Marſhal of the Kings Bench takes Bond 
r the eaſment and :delivery of a Priſoner in Exe- 
cation, its void by this Statute, though he is u 
named 


- Statute, for the Statute ke of ſuch who are in 
c 


78 The Law of 


named 3 and ſo many others, Cro. Eliz. p. 66, 
Bracebridge verl. Vaughan. | 

The Sheriff by vertue of Attachment under the 
Privy Seal of the Court of Requeſts, took the 
Defendant, and for his Enlargement made the 
Obligation to appear before the Queens Councel 
Sec. per Cur. here is no Warrant to take theBedy 
or the Obligation 3 for that Court hath not ay 
Power by Commilſion, by Statute or by Common 
Law ; but the Sheriff ought to obey the Procek 
out of the Dutchy Court, for that is appointedby 
A of Parliament, and fo this is hot within the 


their Cuſtody per Courle of Law 3 and fo thi 
Obligation taken by Dureſs is avoidable, Cre. B. 
p+ 646. Stephens and Floid, meſme Caſe, 2 4v 
derſon 122. | , 

If a Bailiff of an Hundred (which is a Frr 
chiſe) take Bond, he muſt do it in the Sheriff 
Name, 3 Keble 71, 117, 127. Monday and Fre the | 


gar. Bill 
The Bond muſt be taken to the Sheriff himſcl, dem 
and not to another, Plow. Com. 68, a. b. , 23 | 


The Statute doth not extend to a Bond made if P* 
to the Plaintiff himſelf, Allen p. 58. Leech and the | 
Dawvzs. | 

The Marſhal of the Kings Bench is deins this WY 
Statute, 1 Keble 391. 9 Co. 9$. Foe 

On Oyer it was to appear on Proceſs out of 
Chancery 3 the Defendant pleads 23 H. 6. that 
Attachment was out of Chancery delivered to the (0p: 
Sheriff, retorn. Tres Trin. and this Obligation l4 
was for Eaſe and Favour 3 the Plaintiff ſhews the 


Defendant was arreſted, and gave this for pp, Ofc 
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ance on another Writ, ab/q3 hoc, that it was for 
Fife; the Defendant demurs, becauſe the Sheriff 
cannot take Bond to appear on any other day than 
in the Writ 3 ſed per Cur. the Plea Jayeth a re- 
turn that never was, and the Plaintiff fets forth 
true Bond, and traverſeth the Eafe, which is as 
well as can be 3 Judgment pro Quer. 2 Keble Pp. 
526, 596. Maleverer and Kedſhare. 

Plaint in Court Baron of 39 s. and Attach- 
ment againſt the Defendants Goods, and detained 
till the Bailiff cauſed 40 /. Bond to be made to the 
Plintiff himſelf, to appear and anſwer with, and 
Condemnation by a day 3 and pleaded Stat. 23 
H.6, this Bond is void at Common Law ; its 
void alſo for the unreaſonableneſs of the Sum ex- - 
torted, 1 Keble $73. 

A Condition to appear in B. R. according to 
cuſtom at the Suit oft M4. on Oyer the Defen- 
dant pleads there is no ſuch Cuſtom in B. R. as 
the Plaintiff hath alledged to appear to an ac etiam 
Billz, and ſo the Obligation void ; the Plaintiff 
demurs, Judgment pro quer. becauſe the Statute 
?3 H.6. which is a particular Statute, is not 
pleaded, fo the Plea ill 3 but it might be pleaded 
the Bond was by Dureſs, being in other manner 
than the Statute aflows, and that Statute makes 
the Bond void for the whole, 3 Keble 160, 151. 
Firth and Walker. 

- Debt on Obligation taken per the Plaintiff, She- 
nff of the Defendant his Clerk, upon Condition 
to pay the Kings Silver into the Exchequer within 
14 days after he received it ; the Defendant pleads 
Stat. 23 H, $. and averred it was taken colore 


Oficii 3 upon demurrer adjudged pro quer. for the 
Statute 


30 The Law of 


Statute doth not intend ſuch Obligation taken 
them, which are not to appear, nor are in Cy 


fiody , Moor n. 685, Cartwright and Dales Witty 


worth. | X 

The Sheriffs Bond for appearance at a day cer 
tain, at which day the Party did not appear 3 but 
two days after he appeared : Per Cur. this ap 
pearance, though after the day, ſhall be allowed 
of for a good appearance, and ſhall be a diſcharge 
of the Bond 3 for the whole Term is but one day 
in Law; ſoit is in C, B, and B. R. 2 Bulſftr. 
255. Daly and Fryar. 


Bleadings. 


.5; pus himſFin a fc] Bali and Amel 
* F.D. and takes Bond,&c. this is by Dureſsand 


the Defendant might plead that 3 yet its not witly 
in the Statute, nor aided by it, for F. D. was tte 
ver in the Sheriffs Cuſtody after the Arreſt, and 
the Bond was taken out of the County wha 
he was arreſted, and ſo by Dureſs, but not dem! 
Statute, Cro. Eliz. p. 746. Brown and Adams, 
3 x 756, 760. Earl of Briftol and Lord Burk 
Caſe. 

On the Sheriffs Bond it muſt be averred, thi 
there is a Record in the Rejoinder, as well asf 
the Bar, 2 Keble 250, 278. Knight and Pits Caſh 
It one plead appearance, he mult conclude prow 
=_ per Record. Cro. Eliz. fol. 466. Cort! 
Caſe. | | 

Though the Defendant nor Bail have any thing 
in the County, nor are Inhabitants in the Counth 
yet the Bond is good; for the Statute _”_ 


- 
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take void any Bonds, but what are made in other 
nanner, in oppreſſion to the People, which the 
Statute appoints to be yoid 3 and the words in 
ther manner and form are to be intended 'of the 
rater of the Bonds as to the Sheriff, and not for 
he ſufficiency of the Sureties 3 therefore if he take 
ond wich one Surety it is good enough, Crook 

f. 43 Eliz. pl. 9. Blackburn verſus Michelborne: 

Sheriff is Judge of the ſufficiency, and it is 
no Plea to ſay, he took Bond of inſufficient per- 
"ns, More n. $18. Cotton and Wade. | F 

A Condition that F. $. appear in B. R. &c. 

Defendant on Oyer demurred, becaulc it is 
tt taken by the Sheriff in the name of his Office. 
ed non allocatur, the Statute being, not pleaded, 
2 Keb, 620. Fackes and Reyner. _ 

If the Sheriff take an Obligation for the ap- 
prarance of F. $. before comes to- him to 
atreſt'F, go _ the Proceſs comes, . this Obli- 
gation is good, Siderfin p. 151. Anonymw- 

A Statute of ww. 1 [3h acknowledged to the 
Delendant to F. S., and this was extended by the 
Plaintiff being Sheriff, and that it. was agreed by 
C. E. Brother to the Plaintiff and the Under-She- 
nt, before the Liberate executed, that the De- 

t ſhould enter into the {aid Bond to the uſe. 
« the Plaintiff : Per Cur, this Obligation is not 
within Star. 23 H. 6. for the party was not in the 
Wat of the Sheriff ; and ſoit was reſolved in Beu- 
fager's Caſe, Winch.20,50. Emſon and Bathurſt. 

A Bond to Neel Sheriff of Warwick + and the 


d was to Neel Vic. Com. prad. and Warwick 
WS put in the Margent z per Dodderidge, this is 
ut a good Bond 3 he ovght A be tiamed Sheriff 


and 


82 The Law of ,. 
and of what County,. 2 Rolls Rep. fol. 365. Neelt 
and Cooper, wide ſuch a Caſe in ea fol. 434, 
Briſco and Richardſon. Q. If it [hall be taken 
Preſumption in this Caſe, the Writ being di 
to the Sheriff of Cumberland, and the Bond by R. 
and'S. of Carliſle in that County, hg 

Bail Bond was to appear at Weſtminſter die Sb 
proxim” Ls Purif. to anſwer, its ill, 3 Keble 266, 
Rod and Huuans. | | | 

The Condition was Stare mandatis Ecclefie, 
on Preſentment for not receiving the mer 
whereon he was excommunicated, and gave this 
Bond for Abſolution. ©. if this be a good Bond, 
for IF Cur. 9 Fac. the Bilhop can only take a 
Pledge in ſuch Caſe, and not. Bond. 3 Keble p. 
2 19. Biſhop of Exeter and Star. «1.4 

A Condition.to'appeat in B. R. where the. Pxo- 
ceſs is returnabte; "ec. the Defendant ſaid in fatto, 
that he had'appeared ſecundum formam, &ce Et 
| hoe petit, 8c. there was a Repleader awarded, for 
it muſt be tried per the Record 3 4. is bound to 
appear ſach a day, &c. and A, at the faid day 
goes to the Court, but there no Proceſs is retum- 
ed, then the "Party may go to one of. the, chit 
Clerks of the Court, and pray him to takea Note 
of his appearance. Vide the Form of Entry in ſuch WW | 
Caſe 3 if the other Party pleaded nul tie} Recor | 

| 
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it behoveth that the Defendant have the R 
ready at his peril 3 for this Court of Common 
Pleas cannot write to the Juſtices of the Kings 
Bench to certifie a Record hither, 1 Leon. p. 90+ 
Bret and Shepard. | 
Debt upon a Sheriffs Bond 3 Fones for the. 
Bail prayed the Principal being now in _ 


| 


tray be admitted to plead diſcharging the Amer- 
ciaments, (which is the courſe of the Court) where 
the Proſecution is freſh 3; but where the Defendant 
in the Original Action, z. e. the Principal is be- 
come-inſolvent, per Cur. the Bail Bond is the only 
temedy, and they will not diſcharge that on the 
ordinary Rules 3 but in- this Caſe, becauſe the 
Bail appeared on the very day of the return, and 
the default is the Plaintiffs own, and the Bond 
not above a year old, paying the Amerciaments 
and Coſts the Bail was diſcharged, and the Prin- 
cipal admitted to plead, 2 Keble 545, 553. Flood 
and Williams. Ds 

if the Defendant appears not to the Shetiffs 
Bond according to the Condition thereof, the 
Plaintiff may by leave of the Sheriff ſue the Bond 
in the Sheriffs Name but its at the Plaintifis Ele- 
Qtion to amerce the Sheriff, Stifes Pra. Regiſter 
. 221, | | 
When Bail is put in de bene eſſe (as Bail takert 
in a Judges Chamber is) the Plaintiff cannot ſue 
the Sheriffs Bond, till ic _be refuſed or ſet afide, 
but he ought to except againſt it in the Judges 
Chamber, 1 Keblt 478, Anony:ne. | 

The Courr cannot compel a Sheriff to affigri 
his Bond 3 the Party was arrefted, and through 
his default in not returning his Writ, the Defen- 
dant dieds Per Cur. inthis Caſe he ſhall not take 
advantage of his own wrong, ' but ſhall now affign 
the Bail Bond, or pay the utmoſt Amerciaments; 
2 Keble 388, Hill and Browning. 
_ A Bail Bond was di pon motion, the 
Mony being - paid before the return; of the Writ; 
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and appearance ordered, z 7% r6,Ranidals Cafe, 
Z 
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In Det ſur Bond, the Defendant pleads Stat, bec 
23 H. 6. and ſhews that V. was in Execution, La 
and the Bond made for his deliverance againlt the the 


Statute. The Plaintift replies, termpore confetFi- Ot 
»2is of the ſaid Bond, VY. was at large, abſque hoc for 
that he was in Priſon tempore confettionis, Oc, net 
The Traverſe is not good 3 for one may be in pri- ing 
ſon and make a promiſe to make a Bond for which " 
he is enlarged, and within an hour after he makes ant 
the Bond , the (ame is within the Statute, it ought th 
to be ab/que boc that it was made pro deliberations, in 
2 Leon. 107. Bowes and Vernon. 2 Keb. 512, Ti 
Die and Adams. th 
The Condition was it Thomas Manningham ol 
keep the Sheriff without m—_ again(t our Lord ur 
the King and one 7h. P. and at all times be at to 
the Commandment of the (aid Sherift as a true na 
Priſoner, and appear before the Jultices, &c. then 
the Obligation to be void. The Defendant plead- ſe 
ed the Statute of 23 H. 6. and that the Body of w 
Tho. Maunigham was in Execution upon a Re- f 
cognitance, and that the Sheriff made the Obl p 
gation for the Delivery of the ſaid Thomas Mar p 
ningham, and demanded Judgment / «a&4s2, it. q 
if the Plaintiff ought to maintain his Action 3 this h 
is no good Conclulion of the Plea, he ought to / 
have concluded z//int nient ſon fait. - For the 
Statute faith it ſhall be void, and if it (hall be I | 
void, then it is void from the beginning, and then \ 
it is not his Deed. And farther, the Defendant 
had not wiſely concluded his Plea, for this ſpe 
cial Concluſion had (traitned the Defendant fo, | 
it che Obligation be void for any other cauſe the | 
Defendant ſhall not haye benefit of it 3 , Je | 
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becauſe it appeared to the Judges on the matter in 
Law, that the Plaintiff had no cauſe of Action, 
the Court gave Judgment againſt him, for the 
Obligation is void by the Letter of the Statute, 
for it makes void Obligations taken in other man- 
ner, which extends to avoid Obligations for bayl- 
ing thoſe which are contained in the 2d Branch, 
4 thoſe in Execution, e*c.. Plowd. 66, 67. Dive 
and Manningham. Yet the Condition was that 
the Defendant ſhould appear in B. R. to anſwer 
in a Plea of Treſpaſs and fatishe the Damages. 
The Detendant pleads the Statute of 23 H. 6. 
that the Bond was made for his enlargement and 
int not his Deed. The Plaintift demurs ſpecially 
upon the Conclafion of the Plea, which ought 
to be Judgrrent // at:0, and agreed the Plea to be 
naught, Allen p. 58. Leech and Davies. 

Det ſur Ollixer, dated 25 Sept. The De- 
ſendant pleads a Ca. ſa. was awarded againſt B. 
who was taken on it 30 Sep. and that the Ob- 
ligation was made for the en!argment of B, The 
Plaintiff demurs, and had Judgment becauſe it ap- 
pears the Bond wag thade before the Arreft and fo 
could not be avoided by 23 H. 6. but he ought to 
have pleaded that with a primo deliberat. after the 
Arreſt, Noy 23. Collins and Phillips. | 

Det ſur Bond by the Sheriff dated 13 Junij, 
the Detendant demanded Ojer of the Condition, 
which was that if he appear here Veners _—_y 
tres Trin. and pleads Veneris prox. poſt tres Trim. 
Was 14 Juni, and that he was impriſoned by the 
Plantitt till 19 Fun. and that the Obligation ſ«- 
pre fuit primo deliberat. per le def. 19 Juni, 
abſque- boc that this was delivered as his Deed be- 
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fore the 19th of Fune. The Defendant demurs; 
Per Cur. this is not a good Traverſe, it ought th 
have been, abſque boc that this was delivered as 
his Deed before die Venerss _ ſt tres Trin, 
For if the Traverſe ſupra be allowed, the Plaintiff 
ſhall be excluded from anſwering to the time al- 
ledged of the Return, although it be falſe, Siderfiy 
P- 300. Courtney and Phelps, 2 Keb. p. 108,10g, 
122. meſme Calc. 

The Defendant pleads to the Sheriffs Bond, that 
that there was no Writ ever delivered to the She- 
riff, and ſo would avoid it per Stat. 23 H.6, The 
Sheriff after the Writ fent out, but betore delivery, 
takes Security, which per Car. he may if the De- 
fendant will give it, 1 Keb. 554. Brumfield vet- 
ius Penhay. 

The Defendant pleads Stat. 23 H. 6. and that 
he was in Cuſtody by Warrant of a Writ returned 
Veners poſt Oct. Pur. The Plaintiff replied, the 


Detendant was taken by a Warrant on a Writ re- 


turned Sab. poſt Of. Pur. and not by any Writ 
returned Veners, &c. The Defendant rejoined 
that he was in Cuſtody by Vertue of a Writ re 
turned Veneris poſt Ott. Pur. abſque hoc, that he 
was faken by any Writ returned Sab. poſt Of, 

The Plaintiff demurs : Per Cur. this is no T raverle 
upon a Traverſe 3 and there would be no Traverſe 
in the Replication, which would make an end, but 
in the Rejoinder it doth, 2 Keb. 105. 94. Benntt 
and Philkens, 1 Sanders p. 20. id. Caſe, 3 Keb. 
656. Gold and Cutler, 791. Sturges Calc. | 

The Defendant pleads to a Sheriffs Bond taken 
for his appearance in B. R. die Sab. prox. poſt Of. 
Sentti Martini, and that he appeared at the =, 
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and the Court of Common . Pleas gave him a day 
to bring the Record of his appearance by Mirti- 
mus out of the Chancery ; the Recard was certi- 
fied (viz.) that he appeared Lune prox. poſt 15 
Martini, which was after the day, and adjudged 
good 3 for if the appearance be the (ame Term, 
is good, 1 Brownl, 58. Sfatfield. and Grony, 
1 Brownl. 74. Carter and te ho NF, 

To plead an appearance, and not. to. lay proxt 
patet per Record. De Brownl.g1. yo 6 
and Robins. 
| ACondition to fave harmleſs a Serjeant at Mace 
for letting, the Defendant go on a Protedtion of the 
Lord of Bath. The Defendant pleads the Statute 
of H. 6, and milrecites it, The Plaintiff replies 
he was Bail for the Defendant, and for faving 
harmleſs .of that, it was given the Phintift is 
eliopp'd by the Bond to plead it was in another 
manner, 2 Keb, p.278, 334- 

The Defendant pleads the Statute, and that it 
was for Eaſe and Favour and not for a juſt Debt. 
The Plaintiff faith, it was for a juſt Debt, ab/que. 
boc that it was for Eaſe and Favour. Judgment pro _.. 
Quer. for not joyning Iſſue, 2 Keb. 554- 

Debt on a Bail Bond to appear. Detendant pleads, 
before the day he was taken by Cap. Uzl, and de- 
teined till after the day, and ſo could not appear. 
The Plaintiff demurred ; Per Cur. it is an ill Plea 
for the Party may remove himſelf by. Habeas Cor- 
pus3 and all Bail Bonds may be thus. avoided, 
2 Keb. 622, Feoffries and Cooper. And the Plain- 
uf doth but his duty, Siderfin p. 496. id." Calc. 
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88 The Law of 
A Bond to be a trive Priſoner for Fees, &c. WM Bon 
= BY: 
HE Marſhal takes Bond of one in E and 
| to be a true Priſoner, who eſcapes; Adtion WM 10c 
brought againſt him, it is a Bond, Latch.143, W { 
Sir G. Reynel verſus Elworthy, Poph. 165. Sit G, WM Pri 
Reyneſ's Caſe. The Marſhalſey ruled to be Gt! 
and this ſhall be called within the Rules 3 and it Wl mu 
the Marſhal take a Bond to tarry there it is good, W isa 
bid. ; A Ph 
A Bond to the Mzjſhal to fave harthlels fron pro 
Eſcapes is void and within the Statute, becaule nat . 
a Bond that he ſhall continue a true Priſoner, Vid, W tr 
the Condition, Record and Pleadings, 1 Sander; WW Cl 
160,161, 162, Lenthale and Cook, 2 Keb. 422, ful 
Sigderfin 382. meſme Cale. Pr 
The Defendant demands Oyer of the Condition, Ve 


that the Defendant being a Priſoner and in the 0 
Cuſtody of the Plaintiff, ſhall be a true Priſoner, le 
and ſhall not make any Eſcape. The Defendant WW 4 
pleads Star. 23 H. 6. and faith, that this oP tt 
tion was taken by the Plaintiff colore offs uh, [ 
and that it was for eaſe and favour to the Defen- 

dant, The Plaintiff replies, the faid Obligation © | 
was taken for the better Security of the Defendant, [ 
abſque hoc that it was for eaſe and favour z the De "i « 
fendant demurs 3 Judgment pro Query. For the it- | 
tention of the Obligation was for eaſe and favour | 
but traverſing this had taken this away 3 and when | 
the Defendant had ſuch Iſſue offered, and refuſed: 

it, and demurs, the Defendant agreed it was not 

for eaſe and favour : alittle Evidence in fuch cat 


would ſerve to prove eaſe and favour, Siderfin 283, 


Lenthat © 


- 


Linthal and Cook. From Queen Eliz. time ſuch 
Bonds have been uſually taken » after Iſſue ſuch 
Bond is good, 2 Keb. 42.3. To be a true Priſoner, 
and to pay Fees is void 3, for it is entize, 10 Cook 
100, b. 


" A Bond to the Warden of the Fleet to be'a true 


Priſoner. Defendant without pleading the Statute 
kith, it was for eaſe and favour. The Plainiff de- 
murs. This Bond is void at Common Law 3 this 
is apublick Law andneecd not tobe pleaded. The 
Plaintiff ſhould have traverſed the Eaſe, Judgment 
pro Def. 3 Keb. 330, 361. Oakesand Cell, © 

The Warden of the Fleet takes a Condition for 
true Imprifonment of 24. and to pay all Fees and 
Chamber Rent, The Defendant pleads the Sta- 
tute that it was for Eaſe. The Plaunntiff replies the 
Proviſo, which excepteth the Warden and tra- 
verſeth not the true Impriſonment, it Is ill. The 
Obligation is void at Common Law, and the De- 
fendant need not plead the Statute. The War- 
den or other Gaoler cannot impoſe what Rents 
they will on their Chambers, 3 Keb. 133, 603. 
Duckenfield and Wood. 

Since 13 Car. 2. c. 2. perſons arreſted by 
Proceſs out of the Kings Bench or Common 
Pleas, not expreſſing the Cauſe out of the Acti- 
on in the Writ, Bill or Proceſs, ſhall give Bail- 
Bond not exceeding the Sum of 4 /. and an ap- 
pearance entred ſhall diſcharge a Bail-Bond 3 yet if 
the Sheriff take 150 /. Bond in ſuch Caſe, it is a 
Miſdemeanour, but the Bond is got void, 2 Keb, 
287, 311, Yet he may bring an Aion upon the 
Satute againſt the Sheriff, 16id. p. 317. 
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Out of this dh pr-atiows excepted Ay 
reſts upon Cap. Utleg. ts on Reſcoy, 
Contempt, aid of Priviledge 3 the faid AR doth 
not extend to any popular Aion, nor to any & 
ther Action brought upon any penal, Law or St 
tute (except Debt for not ſetting out of Tithe) 
nor to any Inditment, Preſentment, Inquiſition 
Information or Appeal. 
Upon a Statute acknowledged and Extent ſued, 
the Sheriff takes Bond of 20 /. for the payment df 
10]. for his Fee, and this was before the Liberate, 
adjudged the Bond was void ; for the Statute of 
28 H. 8. gives him an Action of Debt for his Fee, 
and he muſt not have a double Reward. 1, Be 
cauſe he took the Bond before the Liberate. 2. Re 
took his wages before he had done his work, Latch. 
10. Epſon's Caſe. A Leaſe of a Bailywick contra, 
23 H.6G.cap. 10. 3 Keb.p. 678. Ells and Nelſon, 


A Condition repugnant or. not. 1; 


F the Condition be re nt to the Obligation 
I it ſelf, there the Condition is void.,and the Obl- 
tion is good : As if the Condition be, that the 
bligee ſhall not ſae for the Mony in the Oblige 
tion 3 The Condition is void and the Ou 
is {ingle 3 'and yet this may be done by a 
ſance made after the Obligation , 7 H. 6. 44 
21 H.7. 24, 30, : 

If the Condition be that if the Obligee ſhall 
pay to F.S. 10 /. at ſuch a day, then the Oble 
gation being 100 /. ſhall be void, otherwiſe not, a 
though this was not the intent of the'Parties, yet 
the Condition js good 3 for it the Obligee do not 
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the 10 .the Obligation is forfeited, 36 H.6.5.h, 
| $0 if the Condition be, that if the Obligor do 
WY cot pay to the Obligee at ſuch a day 10. then 
WB the Obligation being 100 /. ſhall be void, this is a 
Condition, -and the Qbligor may ſay in an - 
Aion on the Obligation, that he did not pay the 
101. and fo avoid the Obligation 3 for though 
the intent was not fo, yet the words were fo, 'and 
it ought to be adjudged upon the words, 39 H.6, 
10, cited, 1 Rolls Abr. 449. : 

A Condition, if che within bounden F.B. ſhall 
happen to dye without Iſſue of his Body, that then 
if the faid F. B. by his laft Will or otherwiſe in 
writing in his Jife time ſhall lawfully «fare, &c. 
Per Dodderige this is repugnant and impoflidle 3 
he ought to dye without ue firſt and then make 
the Conveyance 3 but three Judges contra. The 
Condition being made for the Benefit of the ,Ob- 
ligor ſhall have Conftrucion according to the in- 
tendment of the Parties, and the - intention was, 
that a Conveyance ſhall be made bythe Obligor 
m his Life by Will or otherwiſe, ſo that they ſhall 
remain and be aſſured to, &c. Fones Rep. p. 180. 
Eaton and Langhter, 

The Condition was, if the Defendant pay the 
Plaintiff 25, per'Week until the full Sum of 7 7. 10 5. 
be paid (/ci/icer) on every Saturday, and if he fail 
of payment at any one day, that then the Bond 
tO be void. The Defendant pleads, he did not pay 
at ſuch a-day, the Plaintiff demurs : Per Cur. the 
Condition is repugnant and void, and the Obliga- 
tion ſingle, Siderfin H. 14-&* 15 Car, = 14. 
Vernon and Alſop, Vid. Siderfin 456. Mateverer | 
and Hawksby contra, 1 Keb. 356, 415, 451+ A" 
Vernon's Cale, | A * | 
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A Condition impoſſible. 


I hat ſhall be ſaid s Condition impoſſible, and 
the Effett of it. 


i the Condition of an Obligation be, that the 

Qbligor ſhall afſign to the Obligee a Commiſ 
fion of Bankrupſy, this is an impoſſible Condition 
and therefore void, and the Obligation fingle, for 
it is impoſlible to aſhgn the Commitſon, 1 Ral; 
Abt. p. 419. Street and Daniel. 

If a Condition be quod debet pluere cras, this 
i5 a good Condition, for he hath taken it upon 
him at his peril, and it is not impoſſible in it &l, 
22 E. 4.26. 

If a Condition be that the Obligor ſhall go from 
St. Peter's Church in Weſtminſter to St. Peter 
Church in Rome within three hours, this is impob 
ſible and void, Co. Lit. 206. b. | 

If the Condition be to fave harmleſs the Ob 
ligee againſt a Stranger of an Obligation in which 
the Obligee ſtood bound to the Obligor, this is a 
good Condition ; for although by no ih 
the Stranger may have to do with this, yet if he 
will fave harmlefs againk him, it is within the 
Condition, for it may be he had ſome fear of dv 
nage by him, Quere de-boc, 1 Rolls Abr. p. 420« 

Where the Condition is impolſible the Bond B 
ſingle, contrary where a man 1s charged by AQin 
Law, 2 Leon. 189, in Wood's Cale. 

If the Condition of an Obligation or Feoffment 
be impoiſble at the time of the making it; the 
Condition is void and the Obligation fingle,%p 
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cauſe the Condition is fabſequent ; but if a Cori» 
dition precedent be impoſhble at the time of the 
making, there all is void, becauſe nothing paſſerh 
befote the Condition performed, Co. Lit. 206. 
1 Rolls Abr. 420. 

Caſualties that hinder performance ſhall not ex- 
cue, as Floods hindring appearance, or being, im- 
priloned, Lit. Rep. 88, 97, 115. Melvin's Caſe, 
41 E. 3. double pl. 77. 2 E. 4. 2. 


The Effett of a Condition impiſſible, and bow it 
oY ſhall. excuſe. 


F the Condition of a Bond or Recogniſance, 

&c. be impoſſible at the time of the makin 
the Condition, the Obligation, &c. is good 
logle, a5 a Condition to go to Rome in three hours, 
the Condition is void .and the Obligation is good. 
Sif I am bound in an Obligation with a Con- 
dition to fiand to the award” of F. S. provided 
that the Award be made before the 10th day of 


May next, and provided I have warning 15 days 
before the 10th day of May, and this Obligation 


8 made the 9th day of May, this is'a void Con- 
Gtion, So the Condition is that I will be non- 
luted in ſuch an Aion, or aſſure ſuch a piece of 
gound, when in truth there is no ſuch Action or 
pece of ground, this Condition is void, and the 
Obligation remains ſingle and good. 

But in all Caſes when the thing to be done by 
the Condition of a Bond or Recognizance, &c. is 
pallble at the time of the making the Condition, 
add before the ſame can be performed the Condi- 
on becomes impoſſible by the A& of God, or of 


the 
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A Condition to pay yearly 40 1, d 

Life of, &c. RNS Bir” the 
Amunciation or within 30 days after every of the. 
id Feaſts ; the Wite dyes within the 3a days, this 
ſhall diſcharge the payment due at the Fealt before 
her death, Crook Eliz. p. 380. Price and Wik 
on | 

If a Condition conſiſls of two parts in the dif- 
pndtive, in which the had Ele&tion which of 
them to perform, and are poſſible at the time 
of making the Condition, and the one becomes 
impoſſible after by the ACt of God, the Qbligee + 
6 not bound to perform the. other part 3 for 
otherwiſe his EleQtion ſhall be, taken away by the 
AQ of God 3 and the Condition is for the 
tage of the Obſi igor and ſhall be taken beneficially 
for him, Ons ws al that if after Marriage 
he and his Wife fold the Lands bong: Wife, if 
then he did in his Life time. to his fGid 
Wife and her Heirs Lands & fic V Value, os elſe 
doand ſhall leave to her as Executrix, or by Le- 
gxcy, or other good Aﬀuxance, as much Mony, 
Oc, He martied her and ſhe dyed and he ſurvived 


Loagbrer” $ Caſe, Crook Elim. 7: 
08 if a Condition conſiſt 

one was . not _—_— at the 
Condition to. be 


bl on I. when 

ible, for he may. not have an Heir 
dung his Li and fo he had not any Elketion, 
U E.3.29, cited in Lawg bigr's Calc, oy 


_ paſt, the Obligation is diſcharged , 1 Rolls Abr 


- ſhall notbe charged with it, tor the Condition is 


 fex him co doit; or if a Strangex by the Com- 


55 Chelawot 
If the Condition of an Obligation 'be to & 
two before ſuch a day, and one dies NW | 
yet he ought to enfeoff the other, 1 Rolls Ah; 
fit. Condition, p. 451. Horn and May. Vida 
tra Expreſſement, Bendl. p. 8. n. 31. Dyer 34). 

pl.10. 15 H.7. 13. 5 Rep. 22, Oc. 
If the Condition be to enfeoff F, S. within 4 
certain time, if F, $. dies before the" time be 


451. | 
I am bound to enfeoff the Obligee at ſuch 4 
day, and before the faid day I dye, my Executon 


become impoſſible by' the A& of God, for the 
Land deſcended to the Heir, 2 Leon. p. 155. King 
wel and Chapman. > 


2. By the Act of the Law. Ifa Man be bound I: 
in a Recogniſance for the appearance of another I} * 
in a Scire Fac. he ſhall not avoid this Riecognilance 
by ſaying, that he which ought to appear was in 
priſoned at the day, 1 Rolls Aby. p. 452. 2 Loom 
f- 189. Wood and ouy w. 
| If a Man be obliged to repair an Houſe of build 
a Mill, he is pren=”, if the Obligee will not (uf- 
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mand of the Obligee diſturb hin?” and will not 
ſuffer him, 1 Rolls Abr. 453. 3.4.5. '0 

A Condition that the Son of the Obligor ſhall 
ſerve the Obligee years, if he tender the Soni 
and the Obligee refuſe, it is no Forfeiture, 22 E.4. 
26. 2 E. 4.2. Soif he take him, and after with- 
in the Term command him to go from him, /id- 
ibid. 1 Rolls Abr. 455, i 
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Obligations and Conditions: - 97 

If the thing to be petformed by the Condition 
may not be performed without the preſence of the 
Obligee, there his abſence ſhall excuſe the per- 
formance, 12 H. 4. 23. b. cited 1 Rolls Abr-457: 
As if the Condition be to tnake a Feoffment to the 
Obligee. Aliter, if it be to enter into a Statute 
tothe Obligee, for that may be performed in his 
abſence. 

A Condition to enfeoff the Obligee though 
the Obligee diſſeiſe him of the Land, yet this 


ſhall not excuſe the performance of the Condition,' 


for he may re-enter aud perform it; but if he 
keep it with force till after the day of performance, 
it ſhall excuſe, I Rolls Abr. 453, 454+ Frances g 
Cale, 5 Rep. 92. 

If the Obligor by his own A& hath made the 
Condition impoſſible, it is a Forfeiture, 4 H. 7. 
þ + Vid. Keilway p. 60, Abbot of Glaſſnbary od 

£ 

Where a Refuſal of one of the Obligots ſhalfbe 
a Refuſal of boths | 

Two are bound in a Statute with Defeaſancez: 
that they two ſhall make ſuch affurance as ſhall! be 
deviſed, &c. If an Aſſurance be deviſed and ter- 
deted to one, and he refuſe to ſeal this, the Cons: 
dition is broken by both 3 for he necd not make 
Requeſt to both at one time; | 1. Rolls Mo 
454-13, 

The Condition, is to pay 20 /; tothe; es 
or before ſuch a day render the Body of rg oh 
Oc. (0 as the Plaintiff may declare againſt 
the Defendant pleads, lnfore the ag the Xe | 
died, a good Plea , . though the 
takes for a third perſon, which Sis fo from Lavg Lag w 

er 
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g8 The Law of * 
ter's Caſe. Payment or Tender are to be at the 
ſame time, therefore a diſcharge of one, a 4 
charge of both. Contra, if the Adts were to be 
done at. different days. The Condition was to 
ran a race, or.pay by a day, and adjudged that 
the Defendant was diſcharged by the death of the 
—_ 3 Keb. 738, 761, 770. Warner and 
White. F 
If one is bound to pay 20 {. before the 1ſt day 
of May, or to marry A.S. before the rſt of Aug. 
it he do not pay the 20 /; before the 1 of My, 
and A. S. dies before Augnſt, ware become 
impoſſible 3 yet the Obligation is . Quere, 
He hath undertaken to do one, and: it was in his 
power, Crook Eliz.. p. 864. More's Caſe, 


3- By the AR of the Obligee.- If A. be bound 
to B. that F..S. ſhall marry Fave G. by (uch 4 
day, and before the day B. himſelf marry with 
Fate G. hereby the: Obligation is diſcharged, and 
B. ſhall never take advantage of it, Co: Lit. 206; 
ai, | | bx 

If the Obligee be to *n A& "that hinders 
the performance of the Condition, it fall excuſe, 
4H. 7. 4 b. | | 

One is bound to ſtand to the award of, &c. tit 
may countermand the Arbitrators; but then he wi 
feits his Bond, becauſe the Obligor by his own 
Act hath made the Condition:of the 
(which was endorſed for the beriefit of the Oble 
gor to fave him from the penalty of the Oblige 
tion) impoſſible to be performed, and by 
quence his Obligation is become fingle, and witty 
out the benefit or help of any Condition, A | 
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Obligations and Conditions, 99 
he hath diſabled himſelf to perform the Conditions 
If one be bound in an Obligation with a Condition 
that the Obligor ſhall give leave to the Obligee for 
the time of ſeven years to carry Wood, &c. thouph 
he give him leave, yet if he countermand it or dif- 
charge the Obligee , the Obligation is forfeited, 
$ Rep. B2. b. Viniors Caſe. 

Refuſal at the = ſhall fave the penalty, 1 Rot 
Abridg. 448. Vid. Tender and Refuſal. Shepi 


Onie is obliged to another to the tiſe of a third 
perſon to deliver a Cheſt to the ſaid third perſon, 
who refuſed to receive it upon the tender at day, 
the Obligation is faved, it being to the uſe of the 
third perfort, and he ſhall not take advantage of 
his own a&, Carne and Savery eited in Huiſh and 
Pbillp's Caſe, Crook Eli. 754. | 

A Bond is delivered to F. S. to uſe, and 
when it is tendered' to me I refuſe, it is be- 
tothe void and cannot afterwards be made ; 
bif an Obligation be tnade ro my Wife and I diſ- 
zpree to it, $ Rep. 119. Whelpdale's Caſe, Anderſe 
1 Rep. p. 4. | | 
A Band forfeited by the default of the Obligor, 
2 Surrender of a Term, Vid. Poph. p. 39. Forth 
and Holborough, Crook Eliz, 313. meſme Caſe: 
The Condition was,whereas Dr. Drury had let Land 
to the Defendant for 17 years, if the Defendant 
ot his Executors \paid to D. G. (a Stranget) 10 4 
yearly during the faid 17 years, if he of this AF 
figns ſhall and may fo long occupy the Larids. The 
Defendant pleads, that he within tive years ſunen- 
td the Lands to Dr. Dry, Action hes 5 for tho 
he ſurrendred, yet as to # Strafiget, His Efiate not 
termined; Hz _ Co 
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The Law of | 
Condition inſenſible and uncertain. 


E Hoa Condition was ( upon Oyer ) That 
whereas the above bounden, &c. ſhall and 
will, &c. where the ſame ſhould have been, if the 
above bounden,ec. ſhall and will,e*c. this per Car, 
is a void Condition, the ſame being inſenſible and 
not compuliory, as it ought, and fo the Obli 
tion is ſingle, 2 Bulſtr. 133. Marker and Croſs. 

If an Obligation be made by A. to B. witha 
Condition, that A. ſhall keep B. without damage 
againſt F. S. for 10 /. in which the oo 
bound to the Obligor, this Condition is void and 
the Obligation ſingle. So if 4. be bound to B, 
with a Condition to fave him harmleſs, and doth 
not fay for what, or againſt whom, 39 H. 6. 10, 
1 Sanders p.65. Butler and Wig. . 

The Condition of, &c. is ſuch, That if, &« 
then the Condition of this Obligation ſhall be void; 
the laſt words are. inſenſible and void, and the 
Condition is good, though- theſe words then ths 
Obligation ſhall be v0id had been left out, 2 Sew 
ders 78, Maleverer and Hawksby. 


Condition Copulative. 


Condition, that if the Plaintiff enjoyed ſuch 
Land till the full age of 'F.'8. and if F- 5. 


within a month after his full age made aſſurance 


to the Plaintiff of the ſame Land, that then, &«: 
The Detendant pleads F. S. is not yet of full age, 
and becauſe he did not anſwer whether he had &- 
joyed it-in the mean time, and the Condition 
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Obligations and Conditions. 10x 
in the copulacive 3 it was adjudged pro Querente, 
Crook Eliz. p.870. Waller and Crcot. 

If the Condition be in the copulative, and it-is 
not poſſible to be ſo performed, it ſhall be taken 
in the disymRtive 3 as if he and his Executors ſhall 
do ſuch a thing, this is in the disjunctive, becaulc 
he may not have an Executor in his Life 3 fo it he 
and his Aſſhgns ſhall fell certain Lands, 1 Rols A- 
bridg. 444- 

A Condition to make Aſſurance of Land to an 
Obligee and his Heirs, and after the Obligee dies, 
it muſt be made to his Heirs, the Copulative ſhall 
be intended a DisjunGtive, 1 Rols Abr. 450, 451+ 
Horn and May. 


Condition Disjuntttve. 


Tf a Man be bound to perform all the Covenants | 


in an Indenture, if all are in the affirmative, he 
may plead generally performance gf all 3 but if 


| Wy be in the negative, he ought to plead to them 


ſpecially, and to the reſt generally. So if any of 
them are in the Disjuntive he may ſhew which 
of them he had performed, and if any are to be 
done on Record, he ought to ſhew this eſpecially, 
DoF. pl. 58. Co. Lit. 303. b. 

The Condition was, if he paid the Rent re- 
ſerved at the Feaſts mentioned in the Leaſe, or 
within ten days, or within fix months (according | 
to a later agreement) that then, &'c.- The De- 
fendant pleads the Indenture. verbatim, and that 
he hath 'performed all the Covenants, Payments 
and Agreements contained in the Indenture ſecun- 
dum formam &+ effeitum H—_ & Condutie- 

2 3 mY 


102 The Law of 
is pred. it is-ill; for he cannot plead payment 
generally, for he hath Election to pay it at which 
of thoſe days he will, Crook Car. 421. Hornand 
Barber. © Rg 

If the Condition be in the disjundive he need 
not to anſwer but to one generally, and that is tru 
where the Condition goes in defeaſance of the Ob- 
ligation, liter, where the Condition not be 
ing performed makes the Obligation good, there 
the Disjun&ive ought to be performed on both 
parts, per Brian, 4 H.7- 12, &c. 

Upon intention of Marriage. If Abigail fur 
vive F.S. andif ſhe do not receive within. two 
years after the death of F.S. 200 /. either by his 
Jaſt Will or by the Cuſtom of London, that then 
the Obligor ſhall pay to the faid Abigail within 
one year after the ſaid two years 100 /. dhe 
ſurvived F. S. and ſhe died deins two years 
his death > per Cur. pro Def. For Abigail dying 
within the faid two years, it became impothble, 
. that this part ſhould be performed, by the At of 
God, and therefore the Obligor is not bound to 

xm the other part, Fones 171. Wood and 
ates, Palm. Rep. 513. meſme Caſe, 9 El. Dyer 


Elin and Leughter, 1 Rolls Abr.451 Hood's Cale. 


Contra, ideo wide. | 
The Condition, when the Obligor ſhould come 
to his Aunt he would enfeoff the Obligee os the 
Heirs of his Body, and the Obligee, when the 
Obligor came to his Aunt, requeſted him to en» 
feoff him, which the Obligor refuſed to do, the 
Obligation is forfeited : For though the Condition 
was in the Disjun&ive, and the Condition is always 
for the benefit of the Obligor, yet becauſe he was 


alye 


Obligations and Conditions. 203 
alive when the Obligor came to his Aunt, and it 
was not potſible to enfeoff his Heir, therefore he 
ought to perform ſuch part of the disundive that 
then was poſſible, 21 Eq, 3. 29. b. cited 5 Rep. 
112. Mallorys Caſe. 

A Condition it the Obligor pay ſo much Mony, 
then the Obligation to be void, or otherwiſe ' it 
hall be lawful for the Obligee to enjoy ſuch Lands, 
The Defendant pleads enjoyment, the Plaintiff 
demurs, adjudged pro Quer. the words concerning 
the Land being idle, Siderfin p. 312, 2 Keble 131. 


Ferrers and Newton 117. 
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Condition disjuntttve. 
Obligor, 


Ele4ion of 4 
ligee, 
FRom—_ if he paid to 4, or' his Heirs 
annually 12 /, at Michae/mas and Chrift» 
mas, Or paid to him or his Heirs at any of the 
laid Feaſts 150 Lthen,&c.and demurs, becauſe the 
Obligor hath any time to pay one or other, and 
that there is not any breach as long as he liveth ; 
{ Action is brought before breach ſed per Cur. 
| though the. Qbligor hath Election, yet. he 
ought to pay the 12 /. yearly till he pay the 250 4 
and becauſe he hath not alledged payment of the 
one or the other, the Bond is forfeized, Cro. Fare 
oe and — —_ loft - his 
ion, 2 Rolls 215. meſuee Caſe. © © 

Condition if Obtrae before 34. make a Leaſe 

tothe Qbligec ſor 31 ans, if 4 will afſent, au i 
| 4 | 
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The Law of 
he will not, then for 21 years, &c. A. will 
not aſſent ; the Leaſe for 21 years ought to be 
made before M. Dyer 18 Eliz. 347+ 1 Rolls Aly, 
446. bi, 

Condition to enfeoft the Obligee of D. ors, 
Obligee hath Eletion, 18 EJ. 4. 17.6. Soifit 
had been upon requeſt, or to pay 20 /, or a Pint 
of Wine upon requeſt, ibid. 18 Ed. 4.20, 21, 
So if it be to go to Terk, or marry my Daughta 
upon requeſt ; for in all theſe Caſes the requeſt 
had no other effe&t but to appoint a time when 
= Obligor ſhould do the one or the other, 
*b1d. 

If I am bound to pay 57. at the Feaſt of P. 
next, or before, ec. at the requeſt of the Obligee; 


the Obligor hath given his conſent that the Ob: 


ligee ſhall have the EleRtion in this Caſe, Dye 
I, 2. 2M. 108. 32. Aliter if it had been to pay 
5 1. before the Feaſt of P. at the requeſt of the 
Obligee, or at the Feaſt of P. there the Obligar 
had the Election, bid. * | 
Condition if the Obligor deliver certain Obl 
gations to the Qbligee before ſuch a day to be 
cancelled, or elſe if he ſeal a Deed of Releaſe ofall 
Adtions which the Obligee ſhall cauſe to be made 
by the advice of his Council, and ſhall deliver if 
to the - Obligee to be ſealed before the day .afores 


id, &c. both are in the Ele&tion of the Obli-' 
gor, for if the Obligee doth not deliver him affy - 


Releaſe to be ſealed by him, he is not bound to 


deliver the Bonds, 4. Caſe, Cro. El. p. 396, 539 


1 Rolls Aby. 447. Greningham and Ewer, Mor 
3% 492, And if he had dclivered him a Releaſe, 
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Obligations and Conditions, 105 
then he ought to have EleQtion to deliver the 
Bonds. or to ſeal the Releaſe, 5b:d. 

- - Condition is to deliver ſuch Obligation before 
fach a day, or to pay to him 10 /. if he requeſt 
this, if he doth not requeſt the 10 }, the Obligor 
ought to deliver the Obligation, for he had not 
Election until requeſt madez but after requeſt 
made he had Ele&ion which of them he would do, 
id, ibid, | | 
Condition was that H. ſhould make a Convey- 
ance when he came to twenty one years of Age, 
a: in default thereof the Defendant ſhould pay 
501], the Defendant hath not Eleftion 5 it he do 
. WH not the one, he muſt do the other, 1 Keble 230, 
; Wl fobnſon and Bridges. | 
Condition to deliver to the Plaintiff before ſuch 


ww ww mm =. c in, Mita. AM. LS - ce _ 


bl 
r I : Feaſt, ſuch a Ship and Tackle, or in default 
| I thereof to pay at the ſame Feaſt ſuch a Sum as F. S. 
et WE fall value them to be worth the Defendant pleads 
| BN Ocfore fuch a Feaſt F. S. did not value them ; up- 
on Demurrer, pro Query. for though- the Obligor 
+ MW hath Election to do the one or the other, yet the 
© I Condition being for his benetit, he ought to pro- 
| I vide che value ſhould be aſſeſſed, otherwiſe he is 
> I todcliver the Goods themſelves-3 fo if one be ob- 
t WU figed to make ſech an Affurance- of ſuch Land as 
* I fic Councel of the Obligee before ſuch a day 
(hall oblige, or to pay there, and then 100 4. If 
 - I the Councel deviſe not any affurance, he ought 
> WW Opay the 100 /. Cys. M. 43 Eliz: ph 42. More 
« WI id Morecomb. Y | 
R Condition that -the Obligor ſhould pay to the 
; I Obligee, &*c.-at the' choice and eleftion of the 
/- If Obligee within a-month after che death of 7. s, 
| ol, 
| TVs 
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301. or twenty Kine 3 the — 
the Plaintiff within the month after the Ot, 
did not make any choice tony ge Per Can, 
its a good Plea, for the Obligor is 
makea tender of both 3 and the Eletionaf 
Plaintiff ought to precede the Tender of the 
Defendant, 4 Leon. p. 69, 70. Baſſet and Kern 
Caſe. 

"The Defendant was bound to the Lord Liſk 


to ſhew his Evidences touching ſuch an Houle, to 


the ſaid Lord or his Councel 3 the Ele&ion ws 
to the Defendant to whom he would ſhew them, 
is Ed.4.15, 17,20,21. 

Where the Condition is in the Disjundivey be- 
fore the day of performance, the EleQqion is © 
the Obligor 3 but if at the day he make defanlt, 
the Election is to the Obligee, 9 Eg. 4. 36,37« 

If 1 am bound to you in a Bond, &c. to: pj 
to you ſuch a day 10 /. in Gold or Silver, if you 
do not make your Election before the day, yet 
the Duty remains payable 3 for the thing bs 
paid is parcel of the Penalty, per Conceſſum Curie, 
In 1 Leon. p.70. 

Condition, if the above bounden F. B. &% 
ſhall within fox months after the death of, &s. 
aſſure unto the ſaid H .B. as the Councel of the 
faid H.B. ſhall adviſe, one Annuity of, &c. durin 
H. B's Life, payable after M's deceale, if the 
H. B. require the ſame at the Oe 
or if he (hall not grant the ſame, if then the (aid 
F. B. ſhall pay unto H. B. within the time afo- 
mentioned - 300 |. then, &s. The Defendant 
pleads the Plaintifl H. B. had not tendred ay 
grant of an Annuity withincthe time ine offer monk 
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after the death of his Mother : Per Cur. the Ob- 

ligors Election is taken away by the Ad of the 

Obligee himſelf, ang} the Plaintiff by his negli- 

gence hath deprived the Defendant of his EleGiion ; 

Jalgn {> pro Defendente, Mod, Rep. 264. Baſſet 
Baſſet. 

Condition to pay 20 /. after demand, when L, 
had a Son that ſhall or can ſpeak the Lords Prayer 
in Engliſh : The Defendant pleads L. had not a 
Son after the Obligation made gui Jocutus fuit aut 
loqui potuis the Lords Prayer ; the Plaintiff re- 
plied he had a Son qui /oqus potuit, Kc. its a good 
Replicatiori, and a good Iflue, for the Condition 
being in the DisjunGive, he may alledge the ane 
or the other at EleQtion 3 and the power of ſpeak- 
ing ſhall be proved by thoſe that have heard him 
recite it, Cyo, El. p. 727. Lane and Goleman. | 


Obligation and Condition void by Durels, Minas. 


UreG is not intended but where the Party 
was wrongfully impriſoned till he make the 
bond, 3 Leon. 239. Knight and Norton | 

Dureſs pleaded, the Caſe on the Evidence was, 
Plaintiff charged the Defendant with Felony, for 
healing an Horſe, and procured a Warrant from a 
Juſtice of Peace, whereby he was taken, and be- 
ing in Cuſtody, upon promiſe of the Plaintiffto 
Ucharge him, ſealed the Bond, and thereupon 
"s immediately diſcharged 3. and it appeared that 
the Horſe was the Defendants own Hole 3 and 
Rell direfted the Jury that the Bond was gotten . 
by Dureſs, theſe Proceedings being but to cover 

the deceipt, Aller p. 92+ EG 
= 
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x08 The Law of Js 
The Defendant pleads dureſs of Impriſonmany 
its no good Replication for the Plaintiff to rag 
that menac't to _ a Suit againſt him for 
Arrears of Rent according to Law, and by Pr 
cels of Law to impriſon him if he can, unkk 
he would ſeal the Obligation, for this is not any 
an{wer to the Bar, 16 Ed. 4.7.6. \ 

Its no Plea that it was done by dureſs, bya 
Stranger, without making the Obligee Party to 
the dureſs, Keil. 154. 8. | 

It the Defendant pleads the Obligation wa 
made by dureſs of Impriſonment, and by Menace 
of Impriſonment, its double, 1 Com. 140. 6. 19 
Ed. 4. 4. declares that the Obligation was made 
to B. its a good Plea for the Defendant toi 
that the Obligation was made to S. by dures, 
without any Traverſe, for this is but matter of fup- 
polal, 22 Ed. 4. 40. by Fenny. 

The Defendant pleads that Roberts was ite 
priſoned, and this Bond was given by him and 
the Defendant for enlargment 3 the Plaintiff d 
murred, Judgment pro Quer. this Roberts being 
no Father, Husband, Wite or near Relation, in 
which Cafes the Bond would be void, 3 Keble238. 
Warn and Sandowne, Dureſs. Br. 9. 

The Husband may avoid the Deed that he hath 

11 I ſealed by the durels of Imprifonment of his Wit 
M46 8 or Son, but not of his Servant-z ſo Mayor” and 
1 Commonalty may avoid a Deed ſealed y dure 

of impriſonment of the Mayor, 2 Brownl. 296 

In I/ue per Minas the Jury tind it was 
metum impriſonament*. P:r Cur.the dureſs oughtto 
be pleaded ſpecially, but the Verdi& being, that 


the Plaintiff threatned quod impriſonaret ef _—_ 
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& crimin feloniee ei-i et niſt, ec. its il, 


being no more than by Law he may charge him 


with, 1 Keble p. 516. Picard and Lawrence. 

The Defendant after Iſſue 7 dureſs at the Aﬀiſe, 
rite wverifications quod spſe non pore} decere 
oftionem, - vide & F x4 of x hy and 
the Error was decere for dedicere, and reverſt, 
(ro, Face 343, Anonymmus. 

Fa H. I. Executor of S. the Defendant 
pkads per minas, and after Iſſue joined before the 
Nift prius confeſſeth the Action ; the Confeſſion 
vin the debuit only, whereas it t to be in the 
dtina ; Per Cur. after the t hath relin- 

iſhed the Bar, the Declaration remains without 

e, and ſo pro Quer. Moor n. 921. Foyner, 
and Opnel. | re ior. 

The Defendant pleads dureſs; The Plaintiff Gaith 
to this he ſhall not be- received, ' for that at ſuch a 
dy after the date of the Obligation;the Obligation 
ws enrolled in Chancery, Cur. pro Quer. in ſuch 
ale he may not deny his Deed, 16 H.7. 5. | 

Debt upon Bond in Inferior Court, dureſs was 
pleaded, and no place certain alledged 3 this may 
beill upon a ſpecial Demurrer, but is well after. a 
Vadic, there being a place where the Obligati 
was made infra juri{dittionem, and the Party can 
not plead duxeſs unleſs where the Bond was aftu- 
aly ſealed, 2 Keble 630. Cubit and Green. 

The Defendant pleads he made it per minar de 
wa, Oc. the Plaintiff faid he did. it /pontanes 
wuntate, and. traverſed the mins. The Plaintift 
m—_ Ationem, and vide the Entry, Cro- El, 
þ- 540. Brown and Holland. ot 4 Abo 


Expo- 


, 
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Expoſition of Conditions 


t of Mony, 
About ig / 


doing other Ads. 


About payment of Moy. | he 
Perſons to whotn to be or forma! B. 
of other ED yr mn 


By whom to be paid or performed.” of 
Time of payment or performaiee. 
Place of performance. EL 


h 
Perſon to whom payment is to be made, or " _ 
are aſſigns for performance. = 

to 

IV 


HE Condition is to pay 10 7. to fuch a Peri 
fon as the wn bo name by his kt 
Will, and after the 'Obligee names none by his 
Will, the Oblj Cd Rath Lens BY 
Ex&cutor, for the Condition hath reference 
mia min 1 Rolls Abr. p. 421. Tit. C 
* and Mead, "Moor 1. 1106. Hob: p. 9: 
. t Brownl. 97. contra. = 
The Condition of the Obligation is to” Tee 
W011 certain Lands for three Lives to the tt 
$14%S his Aﬀigns, and after the Obligee detnands 
1 to be made to three Sttangets for their Li 
+ Oonght to do this, othetwiſe the | 
broken, for by the word (aſl Y Here is inte 
ed Aſigns by nomination, for he tnay not ae 
other | Aibges, for the Eſtate is not affignable 8 


mn wo ds £2. = £2 oc ﬆxt a 
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fore he hath it, 1 Rolls Abr. p. 421. Allen and 
Wedgwood. | 

If 1 am bound to pay Monies to two aQually, 
Ican pay this but to one, for that I cannot 
oneand the fame Sum to two feveral Perſons at 
the ame time, per Glyn, 2 Siderfin p. 41. Abbots 
Cafe. | 

A Condition to pay'tv B, and his Aﬀgns 160 7, 
the Declaration was, that he tad not paid this to 
is I Þ. to which exception was taken, that he- 
MW night have paid vhis to his Aſſigns, and adjudged 
a good exception, 2 S:derfin p. 41. 

Payment toa Scrivener is ſufficient, —_ 
ihe have the Bond m his Cuftody, 3 Keble 471. 
arob and Searles. Q. in 2 Keble 249. Hicks and 


'Y —_— goo drier way and 
D. at 


= x 


the Pariſhioners of D. at fuch a day 3 payment 
to the Obligee, and two of the Pariſhioners, good, 
Moor n. 175, | 


miſcarry 
god ; but if a Scrivener is imployed generally to 
put Rony to ule for x yiat;ains th | 
©the Scrivener, who breaks, this pay! 
wtexcuſe the Party 3 bar if he rective this by ſpe- 
al command, its a gpod cauſe of E Fecal y 
COSDj 323; Be wrrÞ 7 vg broug 

+ Rep. IJO, Manningt roni Caſe, Lit, 173» 
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The Law of» * 
What Perſons are fo pay or ds «hag hi . 


Pai be not &e down in the Condi wi cen 
ſhall do a thing, if the Obligee hath mars W the 
Skill he ſhall do, or = the Obligot if he have Wl 7 
more $kill ſhall doit. A yoeo, is bound to; we, 
that if I bring him three yards of Cloth which I 61 
ſhall be mean and ſhaped, and if be make me ll 7: 
a Cloak of it, and pope is not ſaid. by whom i 
ſhall be ſhaped, it muſt be done by the Tailos, Wl !: 
Perk, ſe. 785. 

A Condition of a Bond to | pay Mony 3 if oy 
Servant by hy command tender this to the Ob 


ligee, this is flicient, 2 H, 6. 3.6. "2 | 
"F ide infro Rxpoſtion of Conducions *. "© 
' 
Of payment of Mony on @ Bond in general. | 
? { 
HE Defendant owed the Plaintiff way 
T on Bond, and alſo Mony for Wares 


at the day of payment of the Bond he 
the Mony according to the Bond ; the Plaintifſa 
cepted it, and ſaid & ſhould be for the Debt, & 
upon the Contra, and fo arolt. his Book, b 
in Debt upon the Bond it was adjudged 
the Plaintiff, for payment muſt be {{ wer 
tem dantis, non accipientss, Cro. Mich. 29 2083 
Eliz. cafe * Anonymus, Stiles p. 239+ Bojes ul 
Cranc 4s, 
Debt is dite by Bond, and another Deel 
by the fame Debtor to the fame Dedtee « 
Suni, and the Debtor pay one Sum 


Hbligatfons and Conditions. 1 5 

Wihall be intended: payment upon the Obligation, 

WM: Brownl. 107, 108. | | 

A Condition to pay yearly ſuch Intereſt Mony 
z5 20 1. ſhall amount to after the rate of 10 /, per 
cent, when it is ſecundum ratam of 10 1. per cents } 
the Court knows well that is 40 5. per ann. Cro. 
Jace p. 378. Williamſon and Hunt. 

Payment of a lefſer Sum before the day, 2 Keb. 
618, .Chapman and Wyn. wide plus de hoc infre 
Tit. Pading. | 


EF a8E 


-_ 
=" 


Is what Caſes a collateral thing. may be given in 
ſatisfation of a Condition, for payment of {ome 
other thing in lieu of Mony. 


A Cceptance of another Bond rio good Plea, {0 
of a Statute, Cro. Car.85. vide 3 Bulſt.14S. - 
1 Rolls Rep. 266. Foorwood and Dickens. | 
The Defendant pleads he paid an Horſe in name + 
of the 20 s. or fold Land ro the Plaintiff for it 5 
Its a good performance; 11 H:7. 21; "6+ 
It a Man be bound in 20 + to do a collateral 
AR, as to make a Feoffment, to be bound in a 
Yatute to render a true account, there Mony or 
any other thing given in fatisfaQtion, is not any 
performance of the Condition, 9 Rep. Peyto's Caſes 
1 Rolls Abr. 455. _ TO 
But where the Condition is to pay Mony, there 
gone: collateral thing will be fſatisfaQtion, ' id: 
| A Man bound in 200 Qyarters of Cont ofi 
ndition to pay 201. a Ring or Horſe, or othet ,_ 
cs collateral is fatisfaGtion,, 9 Rep. 79. Pejto's £3 
es p Ne 
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114 The Law of 

But if the Condition were to pay 5 _ 
Mony or other collateral thing is not fatisfation, 
becauſe of the original Contract, 7b. ibid. 

If the Condition be to pay a leffer Sum at the _ 
day, if the Obligte agree he ſhall pay an Horſe or 
other thing in (atisfaction, yet if he refuſe this at 
the day, the Obligor ought to pay that lefſer Sum 
at the day, 1 Rolls Abr. 456. vide plant ibid. 

A Condition was to pay, &c. on the Birth 
day of the tixit Child of the Obligee 3. the Defen- 
dant plegds after the Bond entred into, and be- 
fore the Birth of the Child, the Plaintiff 
of the Defendant one Load of Lime in full fatiſ- 
faction of the faid Debt, and in full diſcharye 
ditti ſcripti Obligatorii, its no good Plea, but he 
might well have pleaded this Acceptance in full 
ſatisfation of the Sam of Mony contained in the 
Condition of the Bond, 1 Bulſt. 66. Cro. Fac. 
254. Yelv. þ. 192. 1 Brownl. Rep. 10g. Neal and 
Sheffreld. | 

It a Condition be to build an Honſe of fo much 
in length, Ofc. he may not plead anothet Agee- 
ment in other manner in fatisfaction of this, un 
leſs it be by Deed. | mu ho 

Entring a new Obligation with Surety is no dif- 
charge of the firft, for its but a thing in aftion, 
and not preſent fatisfaGion, 1 Rolls. Abr. 470s 
Hawes and Burch, Lovelace and Andrews, 0 
entring into Obligation is 10 fatisfaQion of a Sta- 
cute, ibid. 12 H. 4. 23. b. | 3} 

A Condition to pay 25 1. at Xfichirimar, and 
the Obligor lets Land to B. the Obligee retidting 
35 . Rent at the faid Feaſt, and after, and be- 
tore the day of payment concordat. & apreeat- wk: 


Oblgations/and Conditions, 115 
that the Obligee ſhall retain 25 /; of the faid Rent , 
in fatisfaQion of the Bond 3 and 'for the reſidue | 
he ſtall anſwer the Obljgor 3 and the Obligor be- | 
ane of the faid Agreement doth not pay the 
251, at the day, the Obligation is forfeited 3 this 

t can; be yo diſcharge, far the' Rent at * 
the time of the Agreement was not due, 1 Roffs 
4br. 470, Harrington and Andrews; | 

CORE Pb Onl day which k- 
not paid, but after t accepts 
a ne Seat in fall DO afetion Iche Obliga- 
tion, yet the Bond is im force, and the" 
had Eletion to ſue which he will, 1 Rolls Abr.: 
470. Bathaites Caſe, 6 Co. 44. b. Higgens Caſe. 
de day the Obligertnd Obligne.acount togrh 

y the Obligor a Igee.account | 
2 another ng, of for that the Obligee owes | 
to the Obligor 20 /, by other Contra, the Ob- 
ligee allows the 20 /. in the payment of the 190 | 
Marks; this is a good fatisfaQtion ''of the Condi- 
tion, its payment by way of retainer, 1 Rolls 
dbr. p. 471, 475- 
The Obligor and Obligee before the day of pay- 


k got a good diſcharge of the ous he foe" 
3 


" Bp 4 
: 
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that is not performed, 1 Rolls Abr. 471, Simons 


and Mowlſtone. 

- A Condition to pay 20 /. at day, and a Star 
ger ſurrenders a Copy-hold to the uſe of the Ob- 
ligee in fatisfation of the 20 /. which the Ob- 
ligee accepts this is a good fatisfaQtion, and dif 
charge of the Obligation, x Rolls 471. Grymes and 
Blofield, wid. cont. Cro. El. 541. 

A Condition to appear before the Plaintiff at D. 
ſach a day 3 the Defendant faith he appeared be- 
fore the PlaintiFf at S. before the day, which he 
accepted of : Cur. pro Quer. becauſe the Condi- 
tion was to do a collateral thing, and the accept- 
ance of another thing cannot diſpenſe therewith, 
Cro. Eliz..p. 474. p- 38 Eliz. Nortons Caſe. 

The Defendant pleads 7 $. ſurrendred a Copy- 
hold Tenement to the ule of the Plaintiff in a- 
tisfa&tion of the 20 /, which the Plaintiff accepted 
no Plea, for F. S. is a meer Stranger to the Con- 
dition, and ſatisfaQtion by him not good, Cre, E/. 
p+ $41. Grimes and Blofield. 


Time of payment, or performance, whore time 


is limited. 


F 1 pay Mony due upon Bond before the day, 
I am diſcharged, for its a Duty preſently, 9 H. 
7. 21. &. 

The Defendant pleads payment at the day and 
place according to the Condition, upon whi 
they were at Iſſue 5 the Jury find he it be- 
fore the day, and at another place, and the Plain- 
tiff accepted itz Verdict was found for the De- 
tendant, for payment before the day, is pn 

a 


] 
1 
- 
k 
t 


at the day, Cro. Trin. 31 El, Beud verl, Richard- 
ſon. 1' Leon. p. 311. id. Caſe. 1 Andyrſon pl. 
233 $24 

he Condition was to pay 100 . on the 31/f 
day of Septemb. the Defendant pleads payment at 
the day, upon which Iſſue, and found for the 
Plaintiff, the payment being impoſſible, it ſhall 
be paid preſently 3 this Iſſue is aided after Verdi 
by the Statute 13 Eliz.' Latch. p. 158. Gibbon and 
Purchaſe, Cro. Car. 78. Fones 140. 

Debt for 300 /. the Defendant - pleads he paid 
the Mony ſuch a day,” whereas in truth the Caſe 
was, there were two days of payment limited in 
the Obligation, and the Defendant had paid part 
of the Mony on one day, and the- reft on the 
other, and not all on one day; the Plaintiff re- 
plies, He did not pay the Mony at the day, &«. 
Iſſue and Verdi&t pro Quer. and in Arreſt of 
Judgment per Rolls, If you have two days of pay* 
ment to plead, and you relie upon' one day in your 
pleading, and Iffae is joined upon that, and it be 
found again{t you, you muſi be barred, Stiles ps 
93. Anonymus, | 

If an Obligation be made the 17tb day of No- 
vember, Anno 12 Fac. And the Condition is to. 
pay 5 7, the 21/f. day of November enſuing, and 
51. the 20th day of December next after 3 the 
tiſt 5 4, ought to be paid the 21 Nov. 12 Fc- 
for it refers to the day and not to the month, 
I Rolls Abr. 442. Price and Cos. 

If a Condition-be to pay 10 s. when 4. comes 
to his Houſe, and 10 s. at the Feaſt of St. Ms- 
chael, and then at the Feaſt of St. Andrew then 
next enſuing 10 s. theſe laſt Sums ought to be 

| I 3 | paid 
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10 © 'TheLawof. 
Paid \at the faid -next Feaſts-or. Time, and hat 
at the\next Feaſts after 4. comes to his. Houle, 
ibid. O28! 
If a Condition be to pay fo mach: cite ſpuh 
a Feaſi,\it ought to be paid on. the Eve of the 
faid Feaſt, and not on. the Feaſt day + the fame 
Law is, If it be paid imf7s Fefftum, or ante Feſtuw, 
bac if if be to be paid 4» Fefto, it muſt be og 
the Feaft day, 1 Rolls Abr. Tit. Condition, p. 


442, . | 

Condition of an Qbligation upon an Adven- 
tare to New-found Land, to-pay ſo much Mony 
within 40 days next after the Ship ſhall make her 
firit return and arrival this : Voyage from New: 
fornd Land into the Port, of Dartmonth, or into 
any Harbor, Creck or Part of England where ſhe 
fhell firſt utlade her Goods, and: after the Ship 
doth return © Plimonth, where {he unlades het 
Goods, the Qbligor is to pay the Monies within 


+ © 


go days after the arrival of the Ship, and (ball | 


mot have 40 daysafter the unkding of the Goods 3 
for this is mot tor Fraight, but for an Adventwe 3 
and the unlading of the Goods is only mention- 
<4 to deſcribe the Haven where the Arjval ſhall 
be, and not to put a limitation of payment of.the 
Monies to have 40 days after the diſcharge-3 but 
perhaps it might be ſome doubt, if the unlading 
was not within 40 days 3 the Plaintiff faith, He 
Paid not the Mony within -40 days after the As- 
rival of the Ship, and avers that the Ship 'was 


unladen of the Goods, but rio time alledgetl of 
the unlading and per Cur. if it . were not un- 


' Jaden with 40 days, jt ought to come on the 
_ _ . [other 


- Obligations and Conditions. x19 
other part '£0: ſhew- this, 1 Rails Abr. Tit. Con- 
ltion, 442+ Leet and Cholwick, Stiles gs 3% i4- 


Coles L-- | 
Fre Condition was to pay at or before the 29th 
of September next, 3t ſuch 2 place 3 if the Obs 
ior tender the Mony the 28th of September. at 
the place, and the Obligee is not there, its a void. 
Tender. for the Tender is to be the lali day.> but ' 
if the Obligor meet the, Obligee at the place be- 
fore the day, and then he tenders it, this-is fuſe 
cient, and Obligee ought to receive it,. Ceo. El. 
2. 14. Hawly and Simpſon. . _ - hs 
A Bill Obligatory tg, xender. and pay; 7456 
Flocens, which, then amgynted £0 33 /- 12.54. (0 
be paid ad {olutionem Fefti Purification called 
Candlema(5-day next enſuing » the Plajntift. zur 
his Declaration avezs,. that ipredifte. ſolutjones 
di Fefti Purification, next after the 1: . Of. 
. the Bill were according, to the uſe of Mexcnants 3 
the 20th day of February ; the Deſendays pleads 
nn eſt fatium, and found againſt kim; in Arch. 
reſolved, that payment among Merchants is known, 
to be on the 20:b of February, and the Judge 
' ought to take notice of it, and the rather, / bes: 
auſe the Defendant by his Plea, confeſſeth the. De- 
caration to be-true iv that Averment,. 1 Brownd,: 
Rep. 102, Pearſon and Pemtesrs | 
The Condition. is to- pay Au Dom. 1599+ in 
and upon the 13th of OFob.. next after the date. 
hereof at D. where the 33th of Ofob, next alter 
thedate is Jong tice befaxe 1599. yet this ſhall be 
paid in 1599. and nat before, for that is fult, ex+ 
preſſed, 1 Rolls Abr. 444« Crook Eli pu 4*% 
Hankinſan and Kile. ' 
| | 4 The 
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The Condition, if he paid 15 /. at the Feaft of 


St. Michael next following, and on the Feaft of 
the Amnunciation 15 1, and fo yearly upon the faid 
Feaſts until H was advanced to a Benefice, that 
then, &c. The Detendant pleads he was preſented 
to a Benefice before the firſt Feaſt of St. Michael, 
it is no Pleaz for the Advancement diſchargeth 
not the two firſt Summons due 'at the faid Feaſts : 
The limitation (#ntil be be advanced) goes only 
to the other ſubſequent Payments, Crook Eliz. p 
549. 2 Anderſ. 65. Counteſs of Warwitk verſus 
the Biſhop of Coventry. 

A Condition to deliver 20 Quarters of Com 
on the 29th day of February next following, and 
that Month had but 28 days 3 per Cur. the is not 
bound to deliver the Corn till fuch a year comes 
when February hath 2g days, and that is Leap- 


year, 1 Leon. 101. Anonymus. 


A Condition to pay 20 J. at the Feaft of our 
Lady, without limiting in certain what Lady-day, 


whether Conception, Nativity or Anmenciation » 


Cur. it ſhall be intended ſuch a Ladj-day which 
Id next happen and follow the date of the 
Bond, 3 Leon. Pp. 7. Anonymus. Quare. | 
An Obligation dated 15 May: The Condition 


Jos _ wasto pay 20 /, the 11th day of May next enſu- 
ing 3 this ſhall be intented the next 11th day of 
. May, the ſame May when the Obligation was 


made, and not in the next Month of May, 2 Rolls 
Abr.255. Crook Fac. 646. Preſcot's Cale. 

A Condition to pay 60 /. on the 25th of Fune 
12 ga The Defendynt pleads he paid it che 20th 
of Fune 12. Fac. The Plaintiff replies, he did 


not pay it the ſaid 2oth of Fune. ue and _ 


4a = QT = > =» 
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4& pro Quer. it is Error ; the Iſſue is taken de- 
hrs the matter of the Condition, and fo an' ill 
Plea and void Iſſue, and not aided by the/ Statute 
of 32 H. $, for it may be the Obligation 'was not 
forfeited; notwithſtanding this Verdict, Crook Fac. 
435. Holmes and Brocket. | 

The Defendant demanded Nyer; which was to 
pay mony the 31ſt day of September, where in 
truth there are not ſo many days in S , and . 
he pleads ſol-vit ad' diem upon which they were 
« Iſſue; and found for the Plaintiff, and: Judg- 
ment: - For the Condition being impoſſible, the 
Obligation was due preſently3/ and it was an Iſſue 
upon an inſufficient Bar, which being found for 
the Phintiff, it is helpt by the Statute, as'in N#- 
chols's Cale, in Payment pleaded in Bar upon a fin- 
gle Obligation, Zones Rep. p. 140, Figgm and 
Purchaſs. = 

The Bond was dated-in March, andthe 'Con- 
dition was for payment ſuper vice/imum oftavum 
diem Martii prox. ſequentem ; per Car.'it ſhall be 
- inderſtood of the currant Month 3 had it been ſe- 
quentis perhaps aliter, cited in Modern Rep. þ+ 
112, 
One had put himſelf an Apprentice to Sel for 
ſeven years, and Sell bound himſelf to pay to ' his 
Apprentice, his Executors or Aſſigns 20/7. at the 
= wana end or penn nn of his _ 
fitup 3 the Apprentice ſerves fix years an 
dyes 3 per Cur. the Obligation is dilcharged. 
per Cook, if one leafe Land to. another -for 
years, if the Leſſee ſhould fo w__—_ and 
Leſſor obligeth himſelf to pay 10 7. "at the end 


of 
his Term,” and he dies within ſeven years, the 
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Mony was preſcntly due upon his death, 1 Brownl, 
d. 0.97, Cheney and Sell. Zou 
Condition is that the Obligor before ſuch 
a day;/ſhall make a Leaſe: to the Obligee for 
"_y jf A. B. will affent to this, and if he 
will not affent, then for 23 years 3 the 'Qblj 
muſt make the one Leaſe,or the other befaxe | 
day, though A. B. might aflent at any tume beloze 
the day, Dyer 347+ 4. | 
If a Condition be to ſtand to the award of F.8, 
and he awards him to pay 1© 4. at ſucha day , this 
is a good performance if he pay this before the 
day and the other accept it 3 for Payment before 
contains :Payment at the day, - Berry and Perrin, 
I Rolls Abridg. tit. Condition p. 440. 30 Ed. 9) 
32, 6, So if the Condition be to pay ſo much 
to a Stranger, and he pay it before the day; bid 
So if the Condition be that a Stranger ſhall enfeoff 
a Stranger ſuch a day, and he enteoff him before 
the day, this is a good performance, /#hid. 
Soif the-Condition be to enfeoff a Stranger after 
the death of F.S. if he enfeoffs. him during; the 
Life of F. S. this is a good performance, ; for that 
it continues a good Feoffment after his death, g 
7, 19, 20. ESQ 
If che Condition be to make an aſſurance with- 
in a Month after the date of the Obligation, he 
not bound by any requeſt to do this at any certain 
time, but he may perform thisat any time within 
che Mouth, Perpoznt and Thimbleby, 1 Rolls Abr. 
fit. Condition 444. But if the Condition be to 
== 
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Obligations and” Conditions. 1237 
within the Month to do it 3 yet the 
Diigges: © footing inaſmach as the time of 
the Month is lunited to the Requeſt, weſmme Caſe, 
bid. 

NE Condiden of an Obligation is, Jf «hg 
Obligor do at all times hereaftex within the 

of one - Month , when | he ſhall be required 
make (uch farther AQ and/ Afts, Aflurance 
Aſſurances as the Obligee ſhall by his Counſel de- 
mand, &*c. then, &c. If the Obligee do not | de> 
mand any farther Affurance withia the Month af 
fr the making, of the Obligation, yet the Obligor 
s bound to make farther Atſurance within 4 Month 
ater Requeſt made after the Month paſſed after 
the makmg the Obligation 3 for that the (uſt 
words, at all times hereafter, axe without hunit, ' 
and the othex words, within one _ Month when be 
ſhall be required, refer to the Requeſt 3 and it '& 
not like the common Covenant to 'make farther 
aſurance within ſeven years > for Uſage hath in- 
terpreted this that he ſhall not be farther troubled 
aker ſeven years, H. 1650, Wentworth and Hent= 
worth, 1 Rolls Abr. 441. 

The Latitat is ret. die Lune prox. poſt Sant. 
Iris. which was the 10th of- July, the Sheriff, ae- 
zelts him the -aoth of Fly, and 'takes Bond-the 
lame date with Condition,to appear corave Dow. 
R. die Lune prox. poſt craft. Trin.jht icems he ought 
gn ns "HY aud —_—_ day twelve 
Mont = s A « 444+ Hoope To 

If 4. be bound x Tele yy net wh 
4B. 101. atthe Feaſt of St, Zlichael, without 
lying more, this iſhall be. intended the Feaſt. of 
St. Michael. next enſuing, 1 Rolls Abridg. 444+ 
Lewknor and Smalwood. Payment 
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Payment or Performance where no time i l;-'/ 
. mired : Preſently, or within convenient time. * 


N the Condition of a Bond for payment of 
& Mony no time js limited, it is to be paid pre-' 
ſently, this is, within convenient time : So in 6- 
ther Conditions which concern the doing, of tran 
fitory Acts, as delivery of Charters, &c. Alter 
of local Acts, V1d. 'pnis, 6 Rep. 3O. b. 'Bothies 
Caſe, Co. Lit. 208.' a. 38 E.3. 12. Crook Eliz. 
P- 798. Noſe and Bacon, Popham p. 198. Sir Rob, 
Brown's Caſe. | 

If the Condition be to pay a certain Sum to 
Stranger without limiting any time, this ought 
to be within a convenient time, 1 Rolls Abr. tit. 


> x org fo. 437. the Biſhop of Rocheſter's 


The Condition was if the Defendant did {ell 
the Tithes in R. that he ſhould pay the Plaintiff 
ſuch a Sum of Mony ; but if he fold them not, 
then he (hould deliver an Obligation to the Plain- 
tift for the payment of an expreſs Sum 'at a cer- 
tain day : Moved in Arreſt, that he had not con- 
venient time, and it appeared not by the Record 
that he had 3 but per Cur. there was convenient 
time between the date of the Bond and bringing 
the Action, eſpecially a ſecond thing being to be 
performed, Srzles p. 11. Williamſon and Henly. 

If the Condition be to make a Retraxis of a 
Suit, he ought to do this within a convenient time. 
So if it be to acknowledg fatisfaQtion in ſucha 
Con 6 Rep. 30. Bothies Caſe, 3 Rolls Abr- 
4390. | | 


It 
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Obligations and Conditions. 125 
If the Condition be to perform the award of 
7.5. who awards the Obligor to pay 10 1. with- 
ut limiting any time, he ought to pay this with- 
in time convenient, 22 E. 4. 25. 
A Covenant to make farther aſſurance at all time 
and times, and the Covenantee. adviſeth he ſhall 
levy a Fine, he ſhall have convenient time to do it; 
for the words, at all times, ſhall have a reaſonable 
Conſtruftion, 1 Rols Abridg. 441, Perpoint and 
Thimbleby. 
A Condition to make an Obligation to the Ob- 
ligee by the adviſe of F. S. of 40 /. immediately, 
yet he ſhall have reaſonable time to do this, 18 E. 


h 21, 

Where by the_ Condition a- thing is to be per- 
formed upon demand, yet he ſhall have reaſonable 
time to perform this after demand, 1 5 E. 4. 30. 


During the Lives of the Parties, not before Re- 
que 11 . 


VV ir by the Condition the A& to be 
| Cone to the Obligee is of its own na- 
ture local, as to make a Feoffment, &c. there 
the Obligor c no time being limited) hath time 
during his Life to perform it, if the Obligee doth 
not haſten the ſame by Requeſt 3 for this is colla- 
teral and not like topayment of Mony, Crook Eliz. 
798. Noſe and Bacon. Yet when the Obligor 
may do that that is local in the abſence of the Ob- 

, 5 to acknowledge fatisfaQtion in the Court 

Kings Bench, there he muſt do it in time gon- 
ventent, Co, Lit. 208, 4. 6 Rep. 30» b. Bothes 


Caſe, 


—_ 
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The Condition is to do ſuch As, &c. for the 
better affurance, &c. to B. that ſhall be deviſed by 
B. or his Coupſe!, &c. B: deviſeth a Releaſe. 4. 
not being lettered deſires to thew it to Counſel be: 
fore he teal it 3 he ſhall not be allowed reaſonable 
time to ſhew it, he having taken'it upon him tq 
do it, Co. 2 Rep. Manſer's Caſe p. 1. 2 Rolls Abr, 


440. | 
* If the Condition be pay - without limiting any 
time, he is not bound to pay. before Requeſt,1 Robe 


Abr. 438. Ou. - 

A BR, to make aflurance before the 1oth 
of March, and if the Obligee refufe' the affurance, 
and ſhall make Requeſt to have 100 1. in ſatisfaRt 
on of it, then if upon ſuch Requeſt within five 
Months after he pay it, then, &c. he refuſed the 
aſfirance , and ten years after he makes'Requeſt td 
have the 100 /. Per Cur. it is good, and he may 
make _— during his Life, Crook Eliz.p. 136, 
Boyton and Andrews, 1d. Caſe, 1 Leon.p. 185. 

The Condition is to do a thing upon. Requeſt; 
the Plaintiff mult make Requelt to the petfor: and 
not by Proclamation giving, notice of the Requeſt, 
x Rolls Abr. 443. Gruit and Pinnel. : 

Requeſt to, &*+. Bridem. Rep. 39. Allen and 
Ro 1 Rolls Rep. 373. Crook Eliz.. p. 63+ 
Gallies Caſe, Keilway 95. | 


Place of Payment or Performance : Where 
Place is limited. 


' A Condition to pay Mony at London, the 
AQiion kid in Shrewsbury, 2 Leone 37: 


W 


Jay's Caſe - 
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Obligations and Conditions, 127 

If the Condition of an Obligation be to appear 
(074m Tu ictarits apud Weſt m. he ought to appear 
in B. and not in B. R, Muſgrave and Robinſon, 
1 Rolls Abr. r1t. Condition; 445- 

If 1 45s Payment be limited by the Con- 
dition, he is not bound to pay this in any other 
phce, 17 E. 3. 16. 1 Rolls Abr. 445. 

f a place be limited by the Condition where 
it {hall be performed, the othere is not bound to 
receive this in another place, If the Condition 
be to come to A. at Dale to aid him with his 
Counſel, it is not performed if he tender his Cotin- 
at the day at another place, 1 Rolls Abridg. p. 


446, 
In Debt on an Obligation to pay at the Houſe 
df 7. in Woodſtreet magna. The Defendant pleads 


payment at the Honfe of T. generally, and the Yiſne 
6 from the Pariſh of Woodffreet generally. Verdi 
and Judgment proQuer. It is no Error, it is only 
n FzQ, and ſhould have been pleaded, 1 K2h. 440. 
Ahburnham verias Braham. eres, | 

The Condition was, if he paid ſuch a Sum of 
Mony at Newton Petrarch, that then, &c. The 
Defendant pleads payment at the day at Newtors 
edi. the Venire Fac. being at Newton only. 
A Ven. de noo was awarded, Crook Fac. p. 326. 
Dems Caſe. 

A Condition to pay 10 4. at $, ſuch a day, 
a 10 /, at $. fucha day, tender at D, the fit 
YG the Condition, 22 E4. 4. 52. '1 Rolls 

: 444. | | 

A Condition to pay 10 L at D. if the Obligee 
cept this at another placejt's a good performance 
[ou fill,” 1 Rolls Abr. 456. tr. © 20h, 

re 
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Where no Place 1s limited. 


TF no place be limited in the Condigion for pays 
ment of the Mcny, he muſt tender the Mony 
to the perſon of the Obligee 3 but it the Condi 
tion be to deliver 20 Quarters of Wheat or 20 
Load of Timber, &c. The Obligor before the 
day muſt go to the Obligee, and know where he 
will appoint to receive it, and there it muſt be des 


' liver 


It the Condition be to make a Feoffment, it is 


' ſufficient to tender it upon the Land, for there the 


Livery muſt paſs, Co. Lit. 210.6. 

If the Obligee be out of England, he is not 
bound to ſeek him, 5614. 

If a.Man be bound to pay 20 7. at any time 
during his Life at a place certain, the Obligor car- 
not tender the Mony at the place when he will, 
for then the Obligee ſhould be bound to a perpes 
tual attendance 3 but the Obligor muſt give the 
Obligee notice that at ſuch a day he will pay the 
Mony, -and the Obligee muſt attend there to re 
ceive itz for if the Obligor then and there tender 
the Mony, he ſhall fave the penalty of the Bond 
for ever, Co. Lit. 211. 4. But if the Obligor at 
at any time meet the Obligee at the place, he may 
tender the Mony, bid. | 

There is a difference between a place of pay 
ment limited in the Obligation, and a place 
mited in the Condition of the Obligation. For 
if I am bound to youin 20 /. to be paid at D. if 
I pay it to you at another place, this ſhall not cx 
cuſe me 3 but if I am bound in 20 þ, on you 


F-Y% 


20 |. at another place; it is good if you receive it, 
t1 H.7.17. 9 H.7. 20. b. Lord Cromwels Caſe; 
x che Mony be paid at any _—_—— and re- 
ceived before the day, it is go0d, Cook Lite 
211, 4. 

A. is bound to B, that C. ſhall enfeoff D. ſuch 
a day, C. is bound to ſeek D. to give him notice 
and xequeſt him to be on the to receive the 
Feoftment, ibid. 2 a Wx 

Debt upon a Bond for payment of Mony, there 
being no place named in the Obligation where it 


ſkdl be paid. The Defendant pleads, the Plaintiff - 


ws beyond Sea at the day of payment, and faith 
hot wncore prift.: Per Cur, this a good cauſe of de- 
murrer, S;derfin p. 30. H. 12 & 13 Car. 2. B. R* 
Hobſon and Rudpe. : 
is Apprentice in hi to keep hi 

in domo ſua propria & ſervitio. he ſend him 
1 Voyage to the Eaſt Indies to exerciſe his Trade, 
I's a Forfeiture; but he may fend him to any 
pace in England to a Patient. Aliter, if it were 
{Merchants Apprentice, 1 Rolls Abr. tit. Condi- 
ln, p. 445. Coventre and Boſwel. 7 

The Leſſee is bound by an Obligation to pay the 
Rent, the Leſſee is not bound to ſeek the Leflor, 
__ it on the Land; Hobart p. 8. Baker and 

in, 

Fn Debt on an Obligation to pay at the Houſe 
of one 7. in I/oodFFreet magna. The Defendant 
pleads payment at the Houſe of 7. generally, and 
the Viſne is of . the Pariſh of W#00dſtreet general- 
y. Vadict pro Quey; and Judgment. It is nd 

K Exrorg 
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tion that I ſhall pay it you at D. if I pay this 4 


130 The Law of . _ 


ham. 

Debt in an inferior Court, the Condition was 
for the payment of Mony at a time, but no place 
was limited in the Condition for the payment 
thereof, Judgment pro Quer. *Twas Error, be- 
caule there appears no place of payment : So that 
by that it cannot appear whether 'the cauſe of 
Action lycth within the Juriſdiction of the Court 
where the Action was brought or not 3 therefore 
it thoald have been made appear by ſome part of 


done, and therefote Judgment erroneous, Stiles p« 
2. Maſterman's Caſe. -* 
Judgment in the Court at Barnſtaple upon an 


dition was to pay Mony at HF. which is not within 
the Juriſdiction of the Court. Per Rolls, if it 
appear by the Declaration that the Mony was to be 
aid out of the Juri{diftion of the Court, the 
+ Soma is not good, and it 15 not neceflary to 
nag this Plea, Stiles p. 225: Dudeney and Co 
ier. | 
In Debt on a Bill of 40 /. to be paid at H. 
( which is out of the Juriſdiction of the Count 
of Fernemutha) being in the County of the City 
of N. which is Error, the Count being upon pay* 


n, | 
A Condition to perform Articles, one whereof 
was tO pay Mony, which the Plaintiff ſhould dif- 
burſe in compolition of a Fine ſet on matey” 


Error, it is only in Fa, and ſhould have beet 
pleaded, 1 Keble p. 440. Aſhburnham verſus Bra- 


——<- 6-3. 3-- 


the Record, that the Mony was to be paid with- 
in the Juriſdiction of the Court, which 1s not here - 


Obligation, and afſigns for Error, that the. Con- | 


ment generally, 1 Keb. p. 378. Anniſon and Per- | 


- Oblſgatſonis/and Cidittong, 131 
dant by the Judges of Afize. The Plaintiff a- 
verred he had paid' 50 /. ad recept. ſunm' a 

Weſtm. and faith not i Com. Midd. The De- 
fendant demurred, the Averment was ill, 2 Ke. 


104 4nſly and Anſlow- 
Condition to pay Mony upon Marriage. 


HE Condition was to pay 100 7. to the 
LT Plaintiff on his Martiage-day. The Defen- 

dant pleads, he had no notice given him of his 
Marriage-day., Ill Plea, for no notice need to be 
given, 2 Buiſtr. 254. Selby and Wilkinſon. 

A Condition to pay 300 I. in conſideration of 
1 Marriage between the Plaintiff and his Daughter 3 
which 300 /. was to be paid within three Months 
after that he ſhall come to the age of -18 years, 
or within 18 days of the Marriage after notice 
made, which ſhall firſt happen. . Per Cur. the no- 
tice ſhall relate to both,beauſe it is uncertain which, 
of them ſhall happen firſt, Latch. p: 158, Read 
and Bullingtons. ps 2 
- In Debt on a Bond to pay Mony upon Mani- 
We 3 the Jury may try Wife or not Wife, but not 
the Legality of Marriage 3 and it need not be al- 
kdged that the party was married at the time of 
the Bill, The Ifſue here is not legitimo moda 
Maritatus, as in Dower, which (ball not be tryed 
by a Jury 3 but in Debt on Bond it doth not draw 
he Right of Matrimony in queſtion, 1 Keb. 105+ 
Ti, 1 3 Car. 2, Glaſcock and Morgan: 
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Conditions to pay Mony concerning Children of 
| ” Baſtards. n ' 


Þ Hi Condition was for - the payment of 
Childrens Portions when they married or 
came to the age of 21. yearss The Defendant 
pleads that he had paid the ſame cum & quam 
cito they came to their full age generally. It is an ill 
Plea, he ought to have ſhewed the time when they 
came to age, and when he paid this Mony, that fo 
upon this INue might be taken, 2 Bulſtr. 267. 
Haulſey and Carpenter. | 

A Man was bound to pay to the three Daugh- 
ters of a Stranger 10 /. apiece at 21 years of age. 
The party being fick makes his Will,” and in per- 
formance of the Covenant ( for which he was 
bound in an Obligation ) deviſed to each. of the 
Daughters 10 /. to be paid at 21. One ſues for 
her Legacy,and a Prohibition was granted 3 for the 
intent of the Deviſe was, he ſhould not be twice 
charged, More n. 368. Margery Davies Caſe. 

' A Condition for the payment of 120 /. at the 
full age of F. B. if it be demanded, The Deten- 
dant pleads, the Plaintiff did not demand it after 
the full age of F. B. Fudgment for the Plain 
tiff > for the bringing the Action is a ſufficient 
demand, Crook Fac. p. 242. Dockray and Tar 


1p. | 
The Condition was to pay 10 s, weekly ſecun- 

dum ordinem fat. per Tuſticiar. &c. for keepi 

a Baſtard Child, the Defendant ſur Oyer plea 

nullum talem ordinem fecerunt. Judgment pro 

Quer, Otherwiſe, if it had been /ecandum ordinem 

faciend- 


—» — —_- dt. ied "P" 


"evi nk Cann” rene 
faciend. Latch. p. 125; Fermin and Randal, for 


the one is an Eſtoppel to the Defendant, the other 
is Executory, Noy p.79. vide plus ſub Tit. Condi- 
tions-to ſave harmleſs. | 


/ 


A Condition to. pay Mony u oof, or if ſuch a 
od. be paths hs». &c. 4 


A Condition to pay within three months next 
after his Arrival from Rome 10 /. the Obligee 

ving the ſame by Teſtimonial or Witneſſes 3 
the proof might be by Witneſſes or Teſtimonial 
under the Seal of ſeveral Perſons at Rome, Moor 
#.307. 

The Condition was, If ſach Lands be proved 
to be' parcel of the Mannor of Dale, if then, &c. 
the Defendant pleads they were not proved to be 
parcel of the Mannor, and demurs 3 Per Cur. he 
ought to have pleaded they were parcel of the 
Mannor, fo as proof might have been made in 
this Action, Cyro. Eliz. fol. 232. Elve'and Sabe, 
P__ pro Quer, Vide plus ſub TaSpprentices 

4 | 


| Special Conditions for payment of Mony on Com- = 


traft., Agreements, Contingency , &c, and 
pleadings thereon. 


A Condition to' pay 3001. to the Plaintiff, 
and to add 3 /. to every Hundred if it were 
demanded 3 the Defendant pleads he paid the 
300 ]. and that he added 3 /. to every hundred, 
ſecundum formam Condutionis praditt. Verdit- 


pro Quer + Hut Judgment pro Defendente upon Ar- 
| K 3 reſt 


134 -The Law of . | 
reſt, becauſe the Plaintiff ought. to have alledged 


a Demand z and this being matter of ſubſtance, 


without which the Plaintiff had no cauſe of Adtis 
on, it was not telped by the Iſſue or Verdi 
though the words (ſecundum formam Conditionis) 
ſeem to imply a Demand, Alien p. 55. Hill verius 
Armſtrong. 

A Condition, if the Obligor pay to the Ob- 
ligce 1004. within one month after notice of his 
return from Cenſtantinep!e into England, that 
then, &c. the Detcndant pleads no notice was 
given to, him. of the return, &*c. Verdict pro 
Quer. Error altigned, becauſe it-is not averzed 
that the Mony was not paid, and then no caule 
of Adtion 3 but per Cur. its no Error 3 for when 
the Defendant faid he had no notice, this is a 
confeflion per nient dedire, that he had not paid 
it 3 and Iffue being taken upon a collateral Matter, 
and found for the Plaintift, he ſhall have Judg- 
ment, Cro, El. p. 320. Griffin and Spencer. 

The Condition was to pay 491. per ann. quar- 
terly, ſo long as he was to continue Regiſter to 
the Arch-deacon of C. the Defendant faith, the 
Office was granted to A. B. and C. for their Lives, 
and that he enjoyed the Office ſo long as they 
lived, and no longer 3 and that ſo long he paid 
the ſaid 40 }. quarterly 3 the Plaintiff replies, The 
Defendant did enjoy the Office longer, and had 
not paid the Mony  the' Defendant demurs : per 
Cur. the Replication is not double, for the Defen- 


dant cannot take Iſſue upou the non-payment of 


the Mony, for that would be a departure from 
his Plea in Bar, Mod. Rep. p. 227. Gaile and 
Bets. ; 

| A 
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A' Condition, if they or either of them (two 

Obligors upon requeſt made.ſhould pay for ſo many 
Barrels of Beer as ſhould be delivered ts them, {6 
much for every Barrel, as ſhould be agreed upon 
between them, &c. the Plaintiff ſets torth-he had 
delivered ſo many Barrels of Bear, aud agreed for 
10 5, per Barrel, which Mony, he had requelied 
of one of the Qbligors 3 he may require payment 
of one or the other, 3 Bulſtr. p. 210. Ratcliff and 
Clerk. ; 
A Condition to pay. ſo much per dolinm; breach 
is aſſigned for the Defendants non-payment of {6 
many Tuns, and three Hogſheads, which per, Cur. 
Sill z the Condition being not to pay ſecundum 
ratam, 25 in Needlers Cale, of the Quire of Papet 
to write at the rate of ſo much per Quire for odd 
Sheets : Per Hales ſo much per Tun muſt be in- 
tended amongſt Tr2ders to include pro rata, for ' 
over or under meaſure 3 but here the Breach is af- 
| tigned in non-payment of the whole, and faich 
not nec aliquam partem inde, 3 Keble Hill. 26 Car. 
2 B. R. pl. 105. Ree and Barnes. 

A Condition to pay all fuch Sums of Mony as 
my Lord Chancellor ſhould Tax for” Coſts 3 Sir 
Robert Rich reports, he thinks, 170 /, to be a fit 
Sum 3 the Chancellor ſubſcribes, Let Coſts be 
taxed according, to the Report ; its a good Taxa- 
oy according to the Condition, Harrs.and Pecks 
Caſe. 

A Condition to pay the Wife 50 /. per anmm 
(on ſeparation ) and for non-payment the Action 
$ brought 3 on Oyer, it was provided the Wife , 
ſhould live at ſach a. place as 4, fliall appoint 3 F: 
Breach aſſigned, that ſhe did not live 105 the 

| | K 4 Plaintiff YI; 
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136 The Law of 
Plaintiff replies, there was no place appointed ; 
the Defendant demurs 3 but this being not a Con- 
dition precedent, but a Defeaſance, there muſi 
be an appointment, 3 Keble 229. Leech and 
Beer. 

A Condition that G. Deputy Poſt-Maſter of 
Oxon, for {ix months, ſhould pay all ſuch Sumg 
as he received while he continued Poſi-Maſter ; 
on Oyer the Defendant pleads performance gene- 


rally 3 the Plaintiff replies, G. continued two. years - 


longer Poſt-Maſter, and ſuch a day received {6 
much, and paid not over: Per Cur. no Adcion 
lay, the ſix months being paſt, and the continu- 
ance after muſt be on new agreement, 3 Keb. 45, 
59. Lord Arlington verſus Merick. 

A Condition to pay ſuch Sums of Mony for 
Tithes which ſhould be levied, and upon Oyer of 
the Condition the Plainriff demurs, and the queſti- 
on was, whether theſe words (which ſhould be 
levied) ſhall not be conſtrued levied, or to be le- 
vied z and whether taxed, levied or aſleſied be 
not all one; and agreed by the Court that it is 
ſo. 

A Condition, if one who was receiver of his 
Profits ſhould truly pay unto him omnis recepta & 
recipienda in the ſaid Office 3 the Defendant pleads 
he had paid all which he had received : Per Cur. he 
muſt give account of both, x Bulfr. 174. Hewet 
and Painter. 

A Condition, that the Defendant ſhall pay from 
time to time the moiety of all ſach Mony as he 
ſhall receive as Executor ; the Defendant pleads 
he paid the moiety of all ſuch Sums as came to his 
Hands ante diem exhibitions Bille : Per Cur. its 
pr | n 
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4 good Plea without ſhewing the particular Surns 
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to avoid ſtufkng with multiplicity, and this being 
from time to time, it would be infinice; but if it 
had been to pay the moiety of fuch Mony- as he 
ſhall receive, without ſaying (from time to time} 
he ought to plead ſpecially 3 and another difference 
is this, Where the thing lies only in the Defen- 
dants notice, as to deliver all the Mony in my 
Pocket, there I muſt plead ſpecially ; but here 
others may take notice of it, and the Phintifl nay 
reply, the Defendant received ſuch a Sum, where- 
he had not paid the moiety : But the Caſe of 
H7. If a Baker be bound to deliver over ſuch 
Bread as from time to time he ſhall receive, that 
man Action agaiaſt him, he ought to plead how 
much he had received, was admitted for Law. 
Mr. Siderfin makes a Quere of this difference ; 
cave ſtudens, 1 conceive in the - principal Caſe it 
$a diſtin tion without a difference. ' 2 Keble 220. 
Siderfin p. 19. Car. 2. Bs R. pl. 18. Church verſus 
Brownwick, K. 


A Condition to pay Mony on warning. 


A Condition for payment of 100 /. the 10th 
day of Fanuary next enſuing, an three 
months warning, (being dated 1 Fuly,) the De- 
ſendant heads ba had not warning three m 

defore the Action brought 3 if the m_ be 
intended three months before any 10th day 0 Jar 
mary, then it mult be given by the Obligor. Per 
Twiſden, the 10th day of January may be in- 
ended next after three months warning, not next 


aftex 
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after the Bond. Per Windbam, had the Mony 
been payable- the 10rh of January next after the 
Bond, and three months warning by the Obligee, 
though that day paſs without warning, yet the 
Mony is not-loſt ; but three months warming may 
be given after to the Obligor, and he is bound'to 
pay, the aſcertaining the day being for his beneht; 
payment may be made . any Fanuary upon three 
months warning, 1 Keble 380, 415. Lawſon and 
Withrington. Cave. | 


Condition to pay Mony at ſeveral days. 
, Condition to pay Mony at ſeveral days; 
the Defendant pleads particular payments ac- 
cording to the Condition 3 the Plaintiff replies, 
He did not pay at ſuch a day certain, &* hoc par 
ratws eſt werificare \ ill concluſion, but its not 
ſubſtance, and {o mult be ſpecially demurred to 
it ought to be &- de hoc ponit, &c. but on pete 
tormance generally pleaded, the Plaintiff may re- 
ply with a particular Breach, &- hoc paratus, Oc 
and leave the lifue to the Defendant, 1 Keb. 759, 
766. Charlton and Fine. 
| If a Man be bound in a Bond, or by Contra 
to another, to pay 100 /. at hve ſeveral days, he 
(hall not have Action of Debt before the Jaſt day 
be paſt, ali” in Recognizance, Covenant and Pro- 
mile, C. L, | 
The Condition was, If the Obligor pay 100 
Marks to the Obligee, during the {ven years next 
enſuing, at two Feafts by equal portions, then, 


Oc. the Defendant pleads -he had paid 100 Marks 
during the faid ſeven years, at the faid Feafts, and 
demands 
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demands Judgment fi A#io3 its a good Plea, for 
want of the word (yearly) the Obligor js bound 
to pay but 100 Marks. Benlow. ne 18, durus 


110. 

A Condition to pay 400 /. half yearly, per Cur. 
until Judgment, that a Record is made of the 
Bond 3 it may be ſued on- any later Breach, and 
the Defendant cannot plead any, Breach before 3 
and before Plea pleaded, the conſtant Cowrle 'of 
the Court is to. accept tender of the Mony and 
Charges, 2 Keble p. 553, 555+ Stern and Van 


burge. 

Debe for non-performance of Articles, which 
were to pay ſo much in certain, at two days, per 
equales portiones > the Detendant faich, He had 
pad accordingly 3 the Plaintiff replies, He had 
not paid accordingly 3 the Detendane Jemurs ge+ 


nerally ; Per Cur, the Replication is a double Plea,. 


for this goes to both days, 1 Rolls Rep. 112, Sat 
ders and Crawley, 


A Condition to pay Mony on a wojage > and h 
Pleading. 


70 pay Mony on the return of'a Ship 3 the 
Defendant pleads, the Ship was loft before 
thereturn 3 the Plaintiff replies, The Ship retumn- 
ed fuch a day, and that the Defendant did not pay 
Wony, 2b/que hoc ; that the Ship was loſt 3 the 
Defendant demurs, its an ill Traverſe, the not 
payment and return being ſufficient without it; 
Is ſufficient to fay that the Ship returned ſuch a 
ay, and the Plaintiff hath not paid, Es hoc pa- 
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 u40 The Law of _ ** 
ratus, tc. 2 Keble 668, Wright and - Brads © 
cack. | ; +" 
A Condition to proceed in a Voyage and Re 
turn, (the dangers of the Sea excepted.) that the 
Defendant pay in 12 Calendar Months, or if the 
the Ship be loſt before the return or payment, to 
be void 3 the Defendant pleads nous amiſſa firs. 
the Plaintiff demurs, for the meaning of this Bill 
of Adventure is a loſs by d of the Sea. Per 
Hales, its ſufficient for the ndant to purſue 
the words of the Bond, and the Plaintiff ſhould 
have replied, the Ship was loſt by the Defendants 
default, 2 Keble 768. Boddington and Wotton. 


A Condition to pay Mony yearly during Life. 
: A Condition to pay yearly 40 /. to S. duri 

'K. his Life at the Feafts of St. Michael 
the Annuntiation, or within 30 days after every 
of the faid Feaſts, S. dies within the 30 days, 
this ſhall diſcharge the payment due at the Feaſt 
before his death, Cro. El. p. 380. Prices Caſe. 

A Condition to pay yearly, and every year, to 
Thomas and Dorothy his Wife, during their two 
Lives, then, &c. the Husband dies, the payment 
cealeth, the Intereſt is not in the ceffy que vis 
the Husband and Wife are Strangers, 4s 
tereſt of the Bond is in the Obligee, Med. Rep. þ 
157, Slater and Carew. 
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Ia reſpeRt of the thing it ſelf to be done. 
4 Condition to perform Covenants generally: 


F a Man Leaſe a Mannor by Indenture, except 
ſuch a parcel of Land, and in the Indenture 
there are divers Covenants to be performed on 
the part of the Leſſee, and the Lefſee binds him- 
{lf in an Obligation to perform all Covenants and 
Agreements contained in one pair of Indentures, 
and names the ſaid Indentutes, and after the Leſſee 
enters into the Land excepted 3 this is no breach 
of the Condition, for the Land excepted is not 
leaſed, and it is fo as if it had been named, Dame 
Ruſſel and Gulwel, 1 Rolls Abr. Tit. Condition, f« 
431, | | 
It one makes a Leaſe for years of a Mannor, ex- 
cepting a Cloſe, rendring Rent 3 and the Leſſee is 
bound to perform all Grants, Covenants and A- 
greements contents expreſſa aut recitata in the In- 
denture, if he diſturb the Leffor in the occupation 
of the Cloſe excepted, he has forfeited the Obli- 
gation ; for when he excepts the Cloſe, the other 
s content with this, and that the Leſſor ſhall oc- 
cupy this, and then this is the ' Agreement, and 
the ſaid word contents expreſſes & recitata, every 
of them go to the exception as well as to. the 
_ Plow, fol. 67. in Dive and Manninghams 
de, 


if a Man let for years, rendring Rent payable 
payable at AMchaelmes and Lady-day, on Condi- 
fon, that if he does not pay. the (6 Fealis, or 
vithin 14 days after, then to re-enter + ah the 


TEE mT BL 
dition, to'perform the Covenants and Agreements 
of the ſaid Leaſe; the Leſſee pays not the Rent 
at the Feaft, but within the 14, days, yet the Con- 
dition is forfeited, for that the Condition in th 
Leaſe is not parcel of the Reſervation, 1 Ral 


The Condition of a Bond for performance of 
Covenants in an Indencure, doth eltop to fay there 
is no ſuch Indenture 3 but it doth not eſtop to fay 
thete are no Covenants, Mod. Rep. 15. Holloway 
Caſe. | 

here an Aion of Debt is brought upon 4 
Bond to perform Covenants in a Deed,and the De 
fendant cannot plead Covenants performed without 
the Deed, becanſe the Plaintiff hath the original Deed, 
and perhaps the Defendant took not a counter part 
of it ; the Court aſeth'to grant Imparlances till the 
Plaintiff bring in the Deed,and upon Evidence, if it 
be proved that the other Party hath the Deed, we 
admit Copies to be given in Evidence but in & 
Imp. the Grant of the Adyowſon muſt be 
Mad. Rep. ps 266, , WE ie 

If 1am bound to perform Covenants, and the 
Covenants are in the affirmative ; if the perfor- 
mance of them be by Matter of Fa, I may re- 
cite the Condition, and plead generally that 1 
have performed all the Covenants, and fhall not 
thew eſpecially the performance of them z as if I 
am bound to enfeoff the Obligee of, &c. and alſo 
that I ſhall give to him an Horſe 3] in Debt brought 
tpon the Obligation, ,T ſhalt ſhew the Condition, 
and ſhall ſay, perimplevvi amnes Conventiones, and 
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Leſſee binds himſelf in an Obligation, with Coir 


Abr. Tit. Cond. fol. 431. Middleton and Ratdliff. | 
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xs that I gave him an Horſe at ſuch a phce, ec: 
but if the Condition be in the affirmative, and 
the performance of this may be tryed by Matter 
of Record 3 as if I am bound that I ſhall be non- 
fait in ſuch at AGtion, there I ſhall ſhew the per- 
formance of this eſpecially ; but if the Condition 
be in the negative 3 as that I ſhall not go to Zon- 
dm before ſuch a day, I muſt-anſwer to this in the 
negative, 13 H. 7. 19. b. 10 H. 7.12. b, vide 


A Condition to perform all Chvenants com- 
priſed in ſuch Indenture 3 the Defendant pleads he 
had performed all the Covenants without ſhewing 
how 3 per Cur, as to all the Covenants which are 
t0 be perforne&Lin the affirmative, the Plea is good 3 
but where the Plaintiff is to be a Party to the 
performance 3 as if 1 am bound to enfeoff you of 
two Acres in D, which you ſhall aflign, here x 
muſt ſhew how 3 alſo where words are in the dif- 
punctive, it ought to be ſhewed ſpecially 3 and a 
Cauſe in the negative muſt be anſwered in the 
hepative, 16 H, 7. 11. 4. Vide 26 H. 8. 5. cont. 
& fo general performance pleaded. | 

Upon Oyer of the Condition, the Defendant 
pleads Covenants performed, and doth not ſet 
fonh the Indenture, which per Car. upon De- 
murrer he ought 3 and if he have it not, he may 
move the Court, and have a Copy thereof: Per 
Twiſden it hath been wvexate queſtio heretofore 
who ſhould fer it forth, 1 Keble 127. Walker 
verſus Gibſon. 2 Keble BO. Anonymus. 

The Court on an Afﬀidavic by the Attorny, that 
the Bonds are for performance of Covenants, will | 
oder the Defendant to deliver & Copy of the 


= 


144 The Law of 
Covenants to the Plaintiff, that he .may reply 
there are none broken, but not elſe but by conſent, 
1 Keble 653. Paſchal and Fekel. | 

In Action of Debt, the Defendant pleaded it 
was for performance of Covenants, and that he 
hath performed all, not ſhewing forth the In- 
denture, -to which the Plaintiff demurred ; the 
Court agreed he muſt fet it forth, t Keble p. 415. 
Lews and Bull. A: 

Det ſur Bond, the Defendant pleads the Con- 


dition 1s to perform Covenants contained iti a Pair 
of Indentures, in which are contained divers Cove» 


nants, and recites them which he had performed j 
the Plaintiff demurs, becauſe he faid not when he 
pleaded the Indenture bic in Curia prolat' and 
Judgment pro Quer. and per Coke he might take 
advantage of this upon the general Demurrer with- 
out ſhewing cauſe, for it is" matter of ' fubftance; 
1 Roll; Rep. Dupert and Wildgooſe, mieſme Coſes 
2 Bulſtr. 259. be | 
If in Debt ſur Obligation, with Condition for 
n—_— _ Covenants in an w—_ = 
endant plea ormance generally, | 
not good unleſs Yn the Deed and plead this 3 
and it is not ſufficient' to ſhew the Deed when 
the Plaintiff replies and prays Oyer, becauſe the 
Plea of the Detendant ought to be ſpecial, if any 
of the Covenants are in the. negative 3 and it 
appears not to the Court whether the Covenants 
are negative or affirmative until the Deed be ſhewn; 
this hath been a controverted Point in our Books 
and in caſe the Party who will plead the Deed had 
not this,he ought to move the Court,and the Coutt 
wilt order he thall have the Deed, or «Conn Wes 
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* Pbligaiſons a and | Coniditions; 

Siderfin 1. ps 50, 97. Lew: verſus Ball, "py 
415- Jaye and H/ooldridge. 

If h e pleads performance generally, without 

wine 425. Tears 5 demur to it, 1 6+ | 

25, Tapſcots Caſe 

TREE Bad for performance, the Deſens 

dant cannot CD Oyer as heretofore, but 


muſt plead to the Indenture, and uce it to 
the Court 3 miſentry of the date of the Deed up- 
on Oyer, may be amended, 1 Keble 104. Ano- 


7 The Defendant pleads it was upon Condition to 
perform Covenants in an Indenture, bic in Curid 
—— in truth the Deed was not indented;; the 
tiff had Judgment, 5 Rep. 20 b. Stiles Caſey 

Gro. El. 472. meſme Caſe. 
The Defendant demands Oyer of the Condition, 
& 6; legitur, which was to perform Covenants 3 


the Plaintiff demurs geherally, becauſe the Defen- 


dant faith not py tre bic in Cur. che Indenture 5 
for as the Plaintiff profere bic iu Cur. the Obliga- 
tion on which he declares; fo the Defendant ought 
peſiore iy. the Indenture which he pleads, 

iſe he may recite this in pleading, and 
the Plaintiff may not have anſwer-or remedy 3 
this is aided tn aarry urragn Yr 
of form, otherwiſe had it been upon ſpecial De- 
murrer 3. the Entry upon the Roll always ſup- 
poſeth this tobe brought into Court per the De- 
fendant, and the Court may compe. the Plaintiff 
to give a Copy to the Defendant, * he ſwear he 
never had any. part, -or that he hath loſt it; 1 55+ 
derfin p. 208. 1 Sanders Þ. v. * Keble js i 102; Fe? 
ven; and Harrjdoc: t, A 


"bus 


date with 'the Obligation, (and in truth the Ob- 
ligatibn and Indenture were both without ny 
Per Cur, they. ought to have averred a date 
the Obligation, and averred alſo that the Indentus 
bore the ſame date with the Obligation, Aneny* 
Was, Noy þ. 21. _ 


whereof ſore; are. void by Common Law, yet-it 
ſhall ſtand good for the reli > otherwiſe where patt 
is vol by Statute Law, all is void, Hob. þ. 14s 
>, ——a Nortons Caſe, Cro. El. p. $3g. Lee vat. 
Coteſbil. 4 
A Condition for performance of 'Covenauts3 
though the Covenants broken. be a+ 
0A 


the Bond remains under Forfeiture, Hob. ps 1 
Where an Act is to be done ng 


Covenant, he who flog Sr SE ought 
to plead it ſpecially, iſe where it 
mittance, then jt is as in the negative, in 
Caſc permifit is a good Plea, and then! it ſhallcome 
"z on the .Plaintifls part to ſhew how the 
won permiſit, # Leon. 136. Littleton and Perne. - 
It the Defendant pleads generally performance 
of Covenants, where ſotne in the negative, and 
ſome in the affirmative; and the Plaintiff doth 


0 m——_  _ Dm 9 C5. 


A Condition for ormance of Covenants, | 


is Fr per- 
in 
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upon it, without Ro cauſe 


ing is but matter of form, 'and is aided by the 


$arace 27 Eliz, except the- Plaintiff for cauſe 
ſheweth fame are -in the negative, and ſome in 
the affirmative 3 but it any the Covenants be 
in the disjun&tive, fo as it is in'the dleftion of the 
Covenantor to do the one or other 4 then it ought 


to be ſpecially pleaded; 'and the performance "of 


k, for otherwiſe the Court cannot know what 
OS 1 Leon. 311. Ogtethorp 
H; 
dorm pdeordeng ar) meer 1 © 1 
nants within a certain Indenture, whereof 
of the Covenants were in the affirmative : 
ſome in the negative”; he pleaded the Inderitare 
poet of tht} Coins | | 
z and it was demurred;and- withor 
wgument adjudged for the Plaintiff, CroEISSP A 


Kr Deer Bond conditioned to perform Cove - 


ader-ſheriffs Bailiff, part in the nega+ 

in nd p in the affroones the Dekadl 

& to thoſe in the tive, ne ; 

dw o tolbin the dE 

ſerved them 3 to which the Phintiff xeplieth, chat 

's. wich the Deeadane 4 the Art of 

to Defendant demurred : Per 

; the Plea is ill without fhewi wr 
peiformed them, and yet the Replication is 
ohh a cauſe of Action; 6 oe pak 


that" the Plaintiff ſhould have _ 


dw and ſo no cauſe of Action woulda 
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148 The Law of | | 


Judgment pro Quer. niſi, &c. 2 Keble 405, Clss 
wel verſus Galler. | ; 

By the courſe of the Court upon Bonds. of vaſt 
Sums to perform Articles, or Covenants, in Debt 
for non-performance- may be common Bail, or ac- 
cording to-the value of the Breach aſſigned at the 
diſcretion of the Judges, 1 Keble 124. Siderfin 
OI Es Caſe. Co Jer 
| ition to perform Covenants and Agree 
ments 3 one was that the Plaintiff had covenanted 
with the Defendant, that it ſhould be lawful for 
the Defendant to cut down Wood for Fireboot 
and Hedge-boot, without making wafte or cutti 
more than neceſſary ; the Phinti -a Bre 
in that Covenant ( which is in truth the Plaintifls 
Covenant,) exception was, That the Condition 
ought but to extend unto Covenants to be per- 
formed on the part of the Leſſee 4 now ollocatur, 
t is the agreement of the Leſſee, though its the 
dx agg of the-Leſſor, 1 Leow. 324. Stevenſens 
Caſe. 

A Condition for performance of Covenants, 
one is againſt the Statute of buying Offices, the 
other is 2 good Covenant, fr not concerning 
that, the Obligation is void in all 3 but for the 
good Covenant Action of Covenant will lie, Cre. 
El. 529. Lee and Coleſbil, Q, — * 

Debt on Bond to perform Articles 3- the Plain- 
tiff Covenants to ahgn over his Trade. to the 
Defendant, and that he ſhould not take away any 


of his Cuſtomers, and in conſideration of pet- 
_ formance thereof, the Defendant covenants to pay 
the Plaintiff 60 /. per annum for Life, arid pleads, 
that after the agreement the Plaintiff ny = 
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thing done did work to. F.S. a Cuſtomer ;: the 
Phintiff demurs, Judgment | age this.,is not 
a Condition precedent, but theſe ate mutugl-Cove- 
yows, pager wag wes — for per- 
nce, may ſtay as 
PROT FS 
breach of either Paxty hath remedy, 2 Keble 67 4. 
Modern Rep, 64, Siderfin 464. Humlock and 
got ; 
In Debt for performance of Coven | 
muſt be {ct out in Latin, Allen p. 87, _— 


Of. Aſſignment of 8 Breach on Bonds of Covenant. 

F Breach be affigned after the Aion brought, 
Obligation, and it was for performance of Cove> 
nants 3 the Plaintiff replies, and aſſigns a Breach 
in non-payment of the Rent .the 207h, day» of 


June, 17 Car. and the Bill was filed 77.17 Cars 
which. Term ended the 14h 'of Fune, therefore 


ll, Siderfin 307. Champions Caſe. 

Bond of Covenants to performi the Indenture 
of a demiſe 3 the Plaintiff declares he made. the 
Leaſe the 28:b of May to the Defendant, and 
pos = 27th of the ſame month of May 
the L t: broke the Covenant : Demur, 
becauſe the "breach is ſet forth before the Leaſe 
began, and ſo no cauſe of Action 3 but by Bacon, 
where oe axe ; repugnant, as here 
they are, poſtea be good to fignifie the 
Ume of the Covenant broken, and the (ſcil,) ſhall 
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there is a Breach pehdent the Afton, Q bids 
fin, in Champions Caſe, p. 308. | 
The Plaintiff muſt fs n @ Breach to 
himſelf, (except in ſorne Caſes, wide bf), 
a Bond of Covenants, that the Defendant 
not deliver n to any bit the Lefſot, or 
ſuch Perſons as fh6utd lawfiilly recover 4 the D& 
fendant pleaded he did not deliver, but to ſuch 
_— as lawfully recovered it 3. the Plaintiff de- 
rivers, Judgmerit 9 Ger Pep i 
ST eng 
s . e5' 
fot' the Defendatit to/ plead an ale: te 
Phintiff miſt atign! @ breach *o- entitle Hicſelf, 
i Kthſe 380, 41 3- —_— atid- 
'Ohe Covenant was, That F. STARS, 4 Of, 
fold perform Coveriants if a 
of one was; That if 7. Sed ee Pub 


fatisfaion qn Judgm TE” 2-Rand bet 


miniftrators' LF hob of 
wag 


ſecure thit Ailſgthrient ; the 
ferforttiance generally; the pony 
1 day 1. died, and Rts ftot forth 4 


TR EE not bound co did 
Brac, when the Defendants Plex 'coficahis = 


Matter, A Condition 6 petforin 
#n Indentare, oht was, That 7 
ſhould permit Guy the Plainciff frorm time: as 


— 4% - i. So XL 


«| a mY bd ” / a” bt, 385 
, « o = ” 


to come and fee if the Houfe Teafed by Guy and X, 
his Wife were in. tepair-; pleads in Bar, that 
L B. and K. his Wife were Tenants/in. Tail of. the 
Houſe, and had Iſſues, chat L; B. died, Ks married 
Guy - the Plaintiff, and they two make a Leaſe to 
him for 20 years, and that W. 'the Iſye in Tail 
ſuch 

dicgon was not broken : 


a day entred, before which entry the Gon-+ 
Land to: fre if Re» 


Cur, he need not-in this Caſe, for'the ſpecial Ph 
of the Defendant had difabled the Plaintiff, that 
he could not atfign'auy breach of "Covenant, but” 


of neceffity ought: to anſwer to: the ſpecial Matter 
aledged, hs. not like: the Caſe en 
m Debt on Bond to p Award, the Defen- 
dant pleads nut riel Award, they-the: Plaintiff 
in his Replication ought co. ſer-ſortÞh Award; an 
Mign his Breach, becauſe | the ,Deſtndants/Plea' &' 
general ; bur if in/{uch Caſe the Defendant hould 
a Releale-of all:Demands after GO 
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132. . The lawof 2 
to F. S. divers Lands in G. whereby the (aid 
ett either mortgaged, or ſuppoſed to be mort 
gaged, Oc. if therefore the» ſaid Cloſe of Paſhure 
at the day mentioned in the faid Indenture of 
a Mortgage be redeemed and ſet: free, &c. the 
yp pleads, the Og x -WasS- not 
to F.S. & fic dicit quod clauſum pred. &c. fui 
redempt. liberat. &- [x &c. Fe Phantll 
plies, That the faid Cloſe was ed to the - 
faid F. $. and upon this Iſſue joined, and found 
pro Quer. and *twas moved in Arreſt of Judgment 
that the Replication was not good, for he ou 
to have "—_ quod pignoratum fuit to the ai 
Smith, is not redeemed, for it might be rey 
deemed before the day : Per Cur. its a good Res 
one ap I, 1 Defendant hath. offered a par- 
ticular point in Iſſue, that it was not martgaged,- 
and the Plaintiff anſwers it, when he faith'it was 
mortgaged, and need not alledge that it was not 
redeemed 3 for there ſhall - never be- intended any. 
redemption, becauſe the Defendant pleads it was 
not mortgaged4 as 7, S, is bound» to marry the 
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out '{aying farther, -that- he had not married 

wy wh - Plea in Bar k, always anſwered. 
with a eplication in Point alledged- 
2. Becauſe the Mortgage is to be made 
between a Stranger - a the | t, to whole 
Ads of Redemption, &c. the Phintiff is not privy, 
and cannot have conuſange or notice of theire Ads; 
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Hayman and Gerrard. © 
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I Priſoner, that ſhould be arreſted, without Licence of 


ſts excellent Learning which hath made me more 
atlarge recite it, Telv, 2. 44 and'45 Eliz. BR. 
fol. 24+ Baily and Tailor, Cro. El;%.p. 899. meſme 
Caſe, the difference-is, fuch pleading after Ver- 
dit ſhould be good, but not if demurred to, as 4 
the Condition was, the Defendant ſhould render x 
account of all ſuch Goods 'of- X. as came to his 

hands, or pay his part for them. The Defendant 
pleads, nothing/came to his- hands. ' The Plain» 
tiff replies, a ſilver. Bowl came to hands 3 Demur- 
rer 3 Ill Replication, for he ſhould have faid, and 
had not paid for-it, S:derfin 340. 1 Keb. 275, 


Though in Obligations (put in Suit) for 
| of —_ the Breach ought bo 
more preciſe-and particular - than Actions of Cove» 
nants, becauſe of the Penalty 3 yet if what is ma- 
terial and the fubſtance of the Covenant: be al- 
ldged it may ſuffice, as a Covenant was, that the 
Defendant (a Bayliff ) ſhould not let at large any 


the Plaintiff an Under-Gaoler. The Breach' was, 
that the Defendant had let at large at Weſtminſter 
ſans licence, &xc. ſuch- an one who was anelted, 
but ſhews not the place or-time of the Arreſt; 
Per Cur, he need not, the being the. mates 
rial part of the Covenant, $i H. 12 Car.2, 
þ+ 30. Fenkins and Hancocks- -: *> ;- HS 
Debt by a Brewer on- a Bond: to 
cs againſt his Clark 3 one was. that 
hould deliver ſach Ale and Beer weekly/as: ſhould 
be delivered unto him to ſuch Cuſtamers:as heh: 
n his Charge, and to receive the Monies due for 
the ſame, and ſhould accompt-with the. Plaintiff Y j-**; 
Ee every 


T34 The Law of 
every Saturd, werlly Thr tas deeb ol 
teecive 3 for fox Breach the Plaintiff affigus 
Defendant did not account with him 
Monics as he had received on Saturday 
&c. | Verdict pro Quer. Judgment was 
for the Breach was uncertainly 
the Plaintiff doth. not {hew- the ' 
any Cuſtomers in his charge, or who 
or that he had delivered Ale or Beer to t] 
received any Mony of they Stiles p, 473+ 
and Floid. 

' A Covenant that he and his Execinous and and Af 
ſigns would repair a Mill, and alledgeth that the 
Mill was defective in Reparations, and the Defer: 
dant, his Execators and Aſſigns did not repair it} 
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his Exccutors or ar, th A epair it 3 or if 


Rich elite Crillanr dad "wn 


tion be ill aſſigned, the Verdi ſhall not 
Default, Sanders 2 part 179. Helt-und Foro, 
wy zngh the Acton be well rough the 
A t 
Obligation, yet when it appears the Condition was 
for | of Govenants, there can be no 
of Adions without ſome Covenant broken, 
and fo. ſhall not have Julgment though he hath 4 
Verdict, Hob. 14: in Sit Daniel Norton's Caſe. 
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F a day be limited to x Condition 
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The Conditiort is, Ee Lain 6 
Lands, &e. th defend, renlet of oe th 
ſath-4n one his Sott” 
pore ie NS oat 
& the fame 


gain, yet the @ is forleſted,. 
4s ute inddite SON at ﬀ 
St fot tad cons" 6 afy time 


dngithe L1G of F106 bn Yee OTA 
"make a new Eaſt, &«c. and an Obli 
te Go ras, St 4 Boys 
n that Scot 
under, Seo replies, that after the aidDe 


demurs : Per Car. x. Sir A. 2M. by the Fine le- 
vied had difabled himſelf either to take a Surren- 
der, or to make a new Leaſe, and fo hath broken 
his Covenant. 2. Though the firſt A& was to 
bt dotit by Scot ( viz.) the Surrender, and Scor 
may ſurrender (if the term for $0 years ” ah 
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Feoffe re-enfeoff, grants 
pits Ft a Wike &c. this 15a for- 
in f the Grd 44 E. 3: 9. b. Cole 
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this as it was at the time of the A 


Tr. 15 Jace B. R. x Rols Abridg, 447. D 
and Thorwas. - 


VB TS 0 SV * a6 


(] 
: : A WA SR "VE . "a 
33.%. _ all. TPO vp” tet , "i - 
a « > \ ? 
FOR - , 

"7 % a * 
4 3A . ” . : ha 
% 2 

7" L 
- 
. " 
; 57 
- 
* ” 
. 


+ SRO RO APTRESTYTD. Toe 


| Conditions to perform particular Covenants, 5 
To make Aſſurances 


Omcbs ſuch Aſſurance as Counſel: ſhall ad- | 
A Condition to make to the Obligee or his I 
Aﬀigns ſo good a Leaſe as Counſel ſhall adviſe, 
and the Obligee appoints him to, make a Leaſe 
to F. $. he muſtdo it 3 for it is not, 'as ſhall be * 
adviſed by Counſel. Per Coke, if the words were, 
be ſhall maks as good # Loſe co Compal pu 
i{e, he ought to have ta wn 
the adviſe _ + a Abr. 424. 1 
Cn ene oe as the Plaintiffs 
Counſel ſhall deviſe 3 it is not ſufficient to: plead, 
he made fuch Aſſurance, but that the Plaintiffs 
Counſel deviſed: fuch Aſſurance which he had 
made, Crook Eliz. 393. in Hutchinſon's Caſe. 
One covenants to make ſuch Aſſurance, ec. as 
the Plaintiffs Counſel ſhall adviſe, and he pleads 
performance of Covehants 3 he cannot afterwards 
lay, Conſilium non dedit adviſamentum, in Specot 
and Sheer”s Caſe, Crook Eliz., 828. 
The ant covenants. to' aſſure ſach Lands 
| by ſuch Aſſurance, as by the Counſel of the Plain- _ 
tiff ſhall be deviſed 3 the Breach affigned in this, 
cn bn Mee I Re Wy. 
ingroſſed, and Wax to it, required K *.? 
the Detradane Er cen it, and he refuſed. The 
Defendant demiys 3 per Cur, it is no Breach, be- 


- 
\ 
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cauſe the Platnif himſelf deviſed it, Crok Eli. 
297, Adore verſus Roſwel. b. 
On Covenant that before fuch A day he would 
make ſafficient Eſtate of Lands to ſuch value 
the Plaintiff for term of his Like, as by the Plaine 
tiffs Counſel ſhould be adyiſed. The 
he made Eſtate in Lands of ſuch ay 
ec. he muſt ſhew what Eſtate was adviſed, and 
ol that ſo there may be an Iſſue, [- 
1,6 i, 
A Condition to make ſuch an Eſtate 'to the 
Plaintiff as his Counſel ſhall adviſe, and faith 
oilium now dedit adviſamentum. It was a 
whether he ought not to fay, concilium 
dedit adwviſumentum : <= x 
Plea, ir H.1.23,4. 6 H. 7. 4. and need not 
ledge what perfons were of his Counſel; and 
that they ga ve no adviſe, for the Plea isin the 'ne* 
on. but if he plead. his Counſel gave to hin 
advice, he ought to plead what perſons Coby, 
of his Counſel. Then the R 
F. W. was of the Plaintiffs Counſel and no aha} 
and he made fuch advice, &c. which adviſement 
the Plaintiff notified to the, Defendant : I | 


placiro, that he was not required. i 
od Wi his Counſel deviſed « Roa; 
I A nl we 
fuſed. The Defendant rejoyns he ps 
it's n departure, and thr Ive is a F 

Dyer 31, b. 
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+  durance of the Mannor of D. as the: Counſel of 
ws I the other ſhall deviſe 3 and the Counſel adviſeth 
: BM that he ſhall make an Obligation -ar Statute that 
E the ocher ſhall enjoy this, he ought to perform 
ow © is, 1 Rolls Abr., 4.31. per Popb. 

| To make fuch of, &, as Counſel of, 
y &c, ſhall deviſe, and the Defendant by advice of 
od © Counſel demanded a Releaſe with Warranty. Pey 
& If C#r: this is not any aſſurance, but a means to re« 
in © vcr in value, 2 Leox. p. 130., We and '7Iroge 
® | - if « Man covenant tomake ſuch aſſurance as 
# | © Counſel of the Covenatee ſhall” deviſe of an 
nt Annuity of 3o 1. and of 300 4 in Mony. - If 
x {© "* Counſel deviſe he ſhall make an Obligation 
w 

4 


_ 
*r 


a 


the Counſel of the Covenantee ſhall Yeviſe, 1 Rell 
Abr. p. 423. i 
A Concluſion to ſeal ſuch aſſurance of -Copy« 
hold as ſhould be deviſed. The Plaintiff deviſed 
that the Defendant ſhould ſeal a Letter of Attors 
ny made to- one to ſurrender the Copyhold for 
bim, and alſo ſeal a Bond: for quiet enjoyment; 
The Defendant may refuſe, for he is not bound to 
ſeal —_— ; os pr Vedic, Judgmas 
Was ys 1 Br - Þ. 93s St ord - 
Cookes. "* whe | 
A. covenants with B. to make ſuch reaſonable 
allurance to B. in Fee of ſuch Land, reſerving to. 
A. and his Heirs 20 5. Rent per annum, as the 
Counſel of B. ſhall adviſe, and after B. tenders to 
A. a Deed poll” by which 4. ſhall enfeoff B. of 
* Land in Fee wig OG 
Fee 3 this is not any ſuch reaſonable afſurance'to 
E Lind 4. to ſeal it, for this is a, Rent Seck 3 and 
| the Deed belongs to the Feoffee, and then 4: 
| without the Deed may not have any Remedy for 
the Rent, t Rolls Abr, 423. Guppage and Aſeuts 
It ought to have been a Feoffment by Indentwe 
rendring Rent, Id.ibid. Sef.7. WE 
If the Condition be to make ſuch affurance w 
| Law of certain Lands to the- Obligee as by the 
| Counſel of the Obligee upon Requeſt ſhall be 
| adviſed, and after F. $. was of the Counſel of the 
Obligee, and gives his advice to the Obligee 
the Obligor ſhall make a certain affurance, and 
Obligee gives notice to the Obligor of the: 
advice, and requires him to perform it, he 
to perform it 3 for its more. convenient that the 
Counſel ſhould give the advice 20 the Obbges 
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Obligations and Conditions. r&t 
than to the Obligor, | for that the Obligor knows 
not whether he be his Counſel in this matter, 5 
Rep, Higgenbotham's Cafe. | 

A Covenant is to make a Leaſe on ſuch Cove=- 
nants as the Plaintiff or his Counſel ſhall adviſe 3 
the Phintiff muft tender this Leaſe, 3 Keble 183. 
_—_ and Backly. 

the Condition be to affure certain Lands to 
ach a perſon which the Obligee ſhall name, and 
after he aſſures this to the Obligee himſelf, it is a 
pood performance, it be not alledged that 
the Obligee named himſelf, for this acceptance is 
a nomination of himſelf, 1 Rolls Abridg. p. 424 
Huſego and Wild. FR 


At whoſe Coſts, 


Armor nem. ey be made at the coſts of 
him to whom they ought to be made, he may 
require the affurance to be made by parcels. Aliter, 
art rp oo mccgyrnd to be at the Bu 
r an afſurance , 
i Ca a Boe? but then he & di 
charged from making any affurance of that which 
remains, Crook Eliz.p. 681. Waſhington's Caſe. 
A Condition to make a ſufficient to the 
Obligee before ſuch a day, the fame to be made 
at the coſts of the Obligee : It is a good Plea, that 
the Plaintiff did not tender the Colts to him, and 
if then that he was teady, More n. 72. 
" That the Covenantor at the Coſts of the Co- 
venantee would affure ſach Lands before ſuch '4 
” = CI make the Je 
t he pleaſeth; - ophe to give twtice W 
M or alligrance 
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162 
. aſſurance he will make, and his. readineſs, that the 
other may know what coſts he is to tender, Crook 
Eliz. f- 517. Halling and Cemnard. ; 
Who- to do the -tulſt At, as Notices Requeſt, 
Tender, V1:d. ” | 
Defeaſance of a Statute, that it E. M. and his 
Wife before ſuch a day ſhould make ſuch good. a 
ſurance of an Houſe to WF. with ſuch Covenantsz 
he ſhould accept and fignitie under his hand to be 


reaſonable, or ſhould pay to him ſuch a day 3504. 


then the Statute ſhould be void. E. M. in Aw 
dita Querela ſuxmiſeth that he and his Wife were 
always ready to have made the affurance, - and that 
the Coniſee had not ſignified what afſuance 'he 
would accept, nor required any, and yet he had 
- ſued Execution : Demurrer 3 adjudged for the 
Defendant. For he is not bound to deviſe any af 
{urance, bat it is at his Election to accept the Eſtate 
tendred, or the Mony 3 and there cannot be an ac- 
ceptarice but where there is a tender on the other 
part. Therefore the Conifor ought to have deviled 
the Eſtate, and ,procured the, Coniſee to accept 
thereof, otherwiſe he ought to pay the Mony, Crook 
Eliz. p. 718. Mills and Wood. 

A Covenant to make a Leaſe on ſuch Covenants 
as the Plaintiff .or his Counſel ſhall -adviſc 3 the 
Plaintiff muſt tender the Leaſe, 3 Keble 193. 
Twiford and Buckly. . | ' 

he Covenant is to make a Leaſe for three Lives 
before Michaelmas z the Defendant leads, that 
none ot the - Lives were nimed by 78 ntiff, 
The Plaintiff demurs ; Judgment was for the De 
tendant; the Plaintiff mult name chem, 3 Keble 
153, 203+ Twiford and Buckly. FF 


_ we n Lent ” NE EEO - 
EK - BAS PIT” 
_ . ky 4 - AR 
% & 55 
v4 3 
, : 
* "4 . ” 
p _ 
» . ” L 
Wh? 


us  _—_ ee ww wt oo tmwo 


== > we M MrCot = —o rug ER 60a 5% & 


wh©— © as << #a&S 


F OT BRA 


he 
ak 
l, 


San HEH REATEFRIT Ea mE 


Obligations and Coriditions, 185 


The Defendant pleads the Condition was; if 
the Defendant make an , Eftate-to the Plaintiff of 
etain Land before ſuch «dy in Fee by Feoff- 
ment, Fine or. otherwiſe; as His Counſel learned 
in the Law ſhall adviſe. - The Plea was, Concilinms 
ws dedit atviſamentum. 'The Defendant is not 
bound to requelt his Counſel to tnake advice, and 
the adviſement doch not'come on the part of the 
Plincaff, but on the.part of the Defendant. This 
$ not like the Caſe of Obligors being bound to 
pay to the Obligee. 10 /. - or enfeoff him of the 
Mannor of S. he bught to make tender of the 
Monies, and in the other Caſe he oughtsto tender 
that he will make a Feoffinent, becauſe all cormes * 
hom the Defendant, 6 H. 7. 4+ as in this Caſe. 
The Plaintiff replies; F.S. was of his Counſel and 
no more, and. he . made fach advice, which ad- 
riement the Plaintiff notified to the Defendant, {o 
it & good, bid. + 

If I am bound to make you ſuch att aſſurance 
8 7. S. (hall deviſe. I am bound at my 'peril to © 
procure notice 3 but if I am boungen to make ſuch 
tlurance, as your Counſel ſhalt adviſe; there no- 
tice ought to be giveri to me, 1 Leon. p. 105. Caſe 
141, in Atkinſons Caſes | 

A Condition to perform Covenants, Breach af- 

whereas the Covenantor covenanted witli 
the Covenantee, that he at tit coſis of the Cove- 
tanitee would aſſure ſucts Lands unto him before 
luch a day, that the day was paſt, andno aſſurance 
tendred by - the Covenanitor, notcofis by the Co-' 
renantee. ."Pey Cup. the Covenantor is to make 
the affurance, and tv give, notice- what -affurancs 
be will inake, and his readineſs that the other may 
a M 2 know 


164 The Law of 
know what Coſts to tender, Crook Eliz.. $19, 
Hallings and Connard. The Govenantor ought 
to do the tiſt at (wiz.) notihe the Coverantee 
what manner of Eſtate he will make, f that the 
Covenantce may know what Sum of Mony to 
tender 3 and it is all one whether the Covenant be 
* general or particular, as to make a Feofimentg$4, 
and fo if nothing -were done before 'the day, the 
Obligation is forteited, 5 Rep. meſme Coſe, 24h, 
The Obli En what manner of af 
ſurance he will yy ooghs 5 66.996 
to the Obligee, that he will make ſuch- aſſurance, 
Mare n. 595. meſre Caſes ERS 

W. covenants tor himſelf, his Heirs, Execytoss, 
Adminifizators and Aſhgns within ſeven years 
Requelt to convey to the Plaintiff a | 
fate for life 3 H. dies, a Requeſt muſt 
his Executors 3 though 3. was fciſcd in Fee, the 
Executors are bound to ſee it done, -2 Bulftr, 15% 
RO ets di the 

lon to one Was, 
Defendant covenanted before ſuch a Feaſt to make 
to the Plaintiff and his Wife a Demiſe of,#c. E 
bendum inumediately after the death of E. F. 
30 years3 if F. Ws. to this aſſent then Hobend. 
tex the death of E, F. for 21 years. The Defer 
danc pleads, E. 1. denied his affent, and farther 
that the Plaintiff did not require the Defendant to 
make him the Leaſe for 21 years. and 
Judgment pro Quer, For the Plaintiff need not 
make Requeſt, but the Defendant at his peril ought 
to have made the Leaſe for 21 years the 


Feaſt, Ander|[. | » . | yerlus 
an: 
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- Obligations and Conditions; 255 
 *The Condition is, if the Obligor make all 


reaſonable A's, &c. which ſhall be for aſſurance, 
&, to be required by the Obligee before ſuch a 
diy, &c. 2 general Requeſt is ſufficient, Alirer, 
if the aſſurance were to be adviſed by the Obligee 
o his Counſel, there he mutt thew he had ge- 
quired ſuch a particular aſſurance, as Fine, &c. and 
3 to this the Caſe was thus 3 The Condition was, 
if the Defendant before A. do make, acknowledg 
and- ſuffer, &*c. all and every ſuch reaſonable Acts 
and things whatſoever they be, for the good, and 
lawful affuring and fure making of the Mannor 
of D. to F. S. and his Heirs, that then, &c. 

Defendant pleads, that before A. the Plaintiff ra» 
timabiliter non requifiuit le def. ad: faciend. &c; 
aliqua rationabilia atum & atta,; que 9p 0 
bona &* legitima aſſurantia del mannior de D. &c« 
The Plaintiff replies, that ſach a day before Af. be 
requeſied the Defendant quod ipſe conveiret & af 
ſuraret manerium de D. al F. $S. &c. ſecundum 
teverem conditionis. And Iiſue found pro Quer. 
Moved in arreſt of | Judgment, that there was no 
lufficient Breach, for that the Plaintiff ought to 
have required an affurance in certain ( wiz.) Fine 
or Feottment 3 but per Cur. the Condition is 
broken 3 for by the Eondition the De is 
to do all. and every a& whatſoever, &c. ſo that 
if the Plaintiff requeſt a Fine, Recovery, Feott- 
ment, age whier Defendant to 
d all; but not to make any Calais of 


that is but collateral Security and not any Af- 
lance. Then when the Plaintiff requeſts the 
Defendant, to convey the Mannor in the gene | 

© d. 
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rality 3 the Pefendant ought at his peril 
do this by ſome kind of Aſſurance ». and if upon 
this Requeſt the Defendant makes a Feoffment 
of the Mannor, yet if after this the Plaintiff me 
queſt a Fine, he ought to acknowledge a Fine 
altÞ, and fo upon every ſeveral Requeſt, Nel;p.44. 
1 Brownl. p. $4. More n. $89, Padſey and New- 
am. | 
ſ The Condition was to make an Eſiateof Inhe- 
ritance to the Obligee at fiich a day and place. 
The Defendant pleads he was ready at the day 
and place to make it, &*c. The Plaintiff demurs: 
" Per Cur. ill Plea, he ought to have ſhewed "that 
- he gave notice what Eftate of Inheritance he. 
would make him, Stiles p. 61. Allen p. 24. Brook 
and Brook, 5. Rep. 22. i 
It a Man befocnd to make 2 Conveyance df 
certain Lands if a Warranty or Covenant be put 
into the Deed, he is not bound to ſeal it, 1 Rolls 
Abr. p. 424. ſet. 13, "| ; go 
The Condition is to make ſach Afurance to the 
Obligec, as the Obligee ſhall deviſe, and affer'the 
Obligee deviſeth an Indenture, and tenders this to 
him, and he requires time to ſhew it to his Cour 
ſe), he muſt ſeal it preſently, for the Covenant 
is peremptary,1 Anderſ.p.122. Caſe 117, Andrews 
and Eddon, 1 Rolls Abr. 424. Wottenand Crook, 
2 + Manſers Caſe. G: 
The Condition'ts, that he ſhall make a good, 
abſolute, perſe&t Afſurance'in 'Fee of Copyhiold 
Lands, and after he renders this upon Condition of 
Fayment of Mony y it is not any Nance', 
for the Aſſurance ought to be abſolute 3 ſo if it 
were to-make farther Afﬀurance, if he make Afſu- 
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- Obligee and his Heirs, and the' Obliget dies,” yet © 


value, The Defendant pleads he enfeoſt kim of - 
M 
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wnce on Condition, it is not a performance, Rolfe 
br. 425. Ritbon and Gayre. * in oe th que 
Ic nuilt not only be an abfolate, but an-efftecual 
Conveyance. If a Man be bound” to furrender a 
Copyhold to the uſe of A. and his Heirs.on"confi- 
deration of Mony it he er into the Te- 
mants hands,” he muſt get it preſented, fot muſt” © 
be an effectual Surrender 3” as jf a Magbe | 
to rhake a Feoffment to me upon Requeſt Y 1 
requeſt him hitn to. make a Deed of Feoffment' 
with Letter of Attorny to B, to make Livery 'to. 
me, and he doth fo; this is a good inception's 
ret if Livery be not made, ir is a Forfeiture"oF* the 
Condition, 1 Rolls Abridp, p. 425. Shaw and 
Belby, | - OO ardy 
A Condition to. make affarance of Lands t6'the - 


he muft make afſurance_to the Heir, for the*coptt- * 
ative ſhall be taken as a disjunctive, 1 RoÞ3, - 
p. 450. Horn and May. Dubitat. in IST. 
Eaton and Lanbbter? For it was Fes 04 'the / 
fcir ſhould take by deſcent and not by purchaſe,” 
A, Condition to/enfeoff two before fuck # Yay, - 
and one 'dies before the"day; yet he ought to" et , 
feoff the other, '1 Rolls Abr. 451. Horn and Mey. 
5 Rep. 22, a. Benl.n. 31. contra. ' | gn or 
A' Condition! to give "089A to/ hin,” His © 
Fein and /Aﬀegns, The De polo horn 
ready to give and grantz Wl tor Ne mM 
plead that he Sig it, 74H if che words had. 
been as Counſel ſhould adviſe," 1 Brownl.Rep-7 5. 
Chapman and Peſcod. : | th; 2 
\ Condition to*enfeoff Lands 'of ſuch an yearly | 


oy 
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the Mannor of D. is Cam. W. and of the 
nor of S. in the County of S. | Cave Replics 
tion, for it cannot be tryed, 11 H. 7 14. | 

| One is obliged to affure 20 Acres of Land, the 
Acres ſhall be accounted according to the Eſtimation: 
of the Country where the Lands hi , and not 


Cre. Bly %app. 665. Some and Taylor. 

| by Indenture bargains and fells to the Ob» 
ligee all his Lands in D. and covenants that he 
wall make farther affurance of all his Lands 3 the 
Breach aſſigned was, becauſe he did. not make 
farther aſſurance of. thofe Lands 3, and it appears 
by the pleading, that the Bargainor had. enfeolt 
the Bargainee before all his Lands there; ſo as he 
had.not- any Lands at the. time of the m and 


nat, well aſſigned, and, ſo held, tors. Curia. But 
if one enfeoffs another. of his Lands, and. after 
wards bargains and ſells them by name, and co- 
venants to" make affurance, he is bound: to make 
aſſurance accordingly, Crook Elz.. p. $33. Lane 
and Hodpes, 


Plaintiff: fox, the enjoying, thereof within: one 
Month. when he ſhould: by ired 1 


: quell, Stiles p, 243. Wentworth's Caſe. - 


Lands to another in Fee, and: covenanted by. the 
ſame: Deed to. make him a. good./ and. (athcient 


- Wh 
of 7 
* 

Man» 


according © the meaſure limited in the Statute, 


Salez and if he then had not, then the Breach is). 


The ition was, whereas the Defendant . 
had granted. an Annuity to the Plaintiff, that the. 
Defendant ſhould make farther: aſſurance -to the. 


i thereunto required 3 | 
the Mouth ſhall begin from the, time of the. Rev | 


A-Man by Deed, indented; bargained and. fold. 


Eſiate. ig the {aid Lands before: Chriff mas a þ 
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and afterwards before Chriſtmas the-Bargainos 
icknowledged the Deed, - and the ſame is enxolled 3 
jer tot. Cure by that Act the Covenant was not 
performed, for he ought have levied a Fine, of 
made a Feoffment, &c. 3, Leomp. I. Apornymuas. 


Conditicn of Covenant for quiet Enjoyment. 


was bound to H. on Condition that F& and 
* his Heirs might enjoy certain Copyhold 
Lands furzendred to him, The Defendant pleads 
the Surrender, and that the Plaintiff catred and 
might have enjoyed. the Lands: The Plaintiff 
replies, that after his. Entry. one G: entred/ up- 
on him and ouſted. hun, Per Cur. Replication 
ill, becauſe he did- not ſhew he. was: evicted: out 
& the Land by lawful, Title, fos elſe he had- his 
Remedy againſt the wrong doer, YVaugh. þ. 121, 
122. Hammonds Caſe. : 

The Defendant lealed. to the Plaintiff an- Houſe: 
by the words of Demiſe and Grant, which wards. 
import a Covenant! in Law 3 and' the Leſſor co- 
renanteth that the, Leſſee ſhall enjoy the Houſe 
Wring the term without, Eviction by the Leſſor 


4 ain 


1960 -+- "The Lewet ©: 
Feited 3 but becauſe the Plaintiff did not ſhew 
that S. had an ancient Title, (for otherwiſe the 
Covenant in Law was not broken,) therefore 
Judgment againſt the Plaintiff, 4 Co, Rep. So, þ, 
Nokes Caſe, Cro. El. p. 674. id. Caſe. 

It 7. covenanteth with B. to enter into a Bond 
to him for enjoyment of ſuch Lands, and do not 
expreſs what Sum, he ſhall be bound in fucha 
Sum as ambounteth to the value of the Land, 5 Rep, 
78. 4a. in Samons Caſe. | | 

The Defendant pleads performance of Cove- 
nantsz the Plaintiff alledgeth a Breach upon this 
Covenant, that the Leffſce ſhould enjoy the Land 
without any lawful interruption or diſturbance cf 
the Leffor 'or his Executors, and ſhews that the 
Executors enitred upon him, and oufted him, and 
ſhews not any interruption for a juſt cauſe, and 
adjudged good; 1 Brownl. 80. Ratcliffs Cafe. 

Debt on Bond to perform Covenants the Coye- 
nant was for quiet enjoyment, without let, trouble 
or interruption, &c, the \'Phintiff afligned his 
Breach, that he forbad his/ Tenant to pay his 
Rent ; Per Cur. its no Breach unleſs there were 
fome other Act, 1 Brownl. p. $1. Witcheot and 
Liveſeys Caſe. | b-_ 327 

Vide Moor nn. 156. Broughton "and Conte, 
Where the Defendant is not” bound to warrant 
peaceable poſſeſſion to the-Vendee, but only for 
Acts by himſelf done or tt be-done. © * 

The Condition was, ' If the Defendant warrant 
and defend an Ox-Garig/ of Land to the Plajnitiff 
againit FS. and all others, that then, &4e. R&- 
folved that the word defend ſhall be taken'as 4 
| Defence againſt lawful Titles, and not go 
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'Freſpaſſes : And r Anderſon, one Covenants to 


make a Leaſe of all his Lands in D. and in D. he 
hath as well Copyhold as Frechold Lands, he is - 
not by this Covenant to make a Leaſe of his Co- 
pyhold Land, for that he cannot do ſans Licence, 

Moor nn. 2 94, Crocock and White: | 
An Action is brought againſt the Heir of E- 
wand A. the Condition, Whereas the faid E4.A., 
ſuch a day hath granted and given to the Plaintiff * 
the Preſentation to the Church of D. if therefore 
the faid E4. A. from time to. time ſhall make good 
the (aid Grant from all Incumbrances made-or” to 
be made by him and his Heizs, that then; &c. 
the Grantor died, the Church became void, the 
Heir of the Grantor preſented , this tortiopus 
Preſentation is no Breach, but this extends only 
to lawful diſturbance by the Heirs for it appears 
by the pleading the Heir had no right to preſent, 
his Father having granted that: before. Per Ho- 
bert the words ſhall be conſtrued as if ir had been 
fad that he ſhall enjoy the fame from any Act or 
As made by him or his Heirs; and in this Caſe 
there ought to be a lawful Eviction: tnake a 
breach of the Condition 5* but otherwiſe, if the 
Condition had been that he ſhall-peaceably enjoy 
from any A& or-A&s made by him or his Heirs, 
for in this Caſe a tortious diſtirbance would have 
been a Breach -of the Condition,” Winch Þ: 25. 
Gt. Heer vedli dliiai'-5 ES - 
The Condition was, That he ſhould enjoy 
fuch Lands ſans Eviction 3 the Breach was aſſigned 
in the Recovery by Verdi&t in” Eje#ione Firma, . 
upon a Leaſe' made by one Eſſex, and doth not 
ſhew what Title Eſſex had to make the _ 
c 


Wy « 
. 


172 . The 


Law of . - 
| but avers that E/ex had good Title, and it 
be he had Title derived Cork the Plain ir 


after the Obligation made, and therefore he 
to ſhew that he had good and eigne Title 
the Leaſe made. and in the Exchequer-Chamber 
the Replication held ill, Cyo. Fac. p. 315, Kirby 
verlus Hanſaker, 2 Sanders, Hele and Watton, 
—_ this was after a Verdict, 2 Senders 177, 
178, 1d. | 

The Condition was, If the Obligee 
enjoy an Acre of Copyhold Land according to the 
Cuſtom of the Mannor 3 the Defendant 
by Cuſtom of the Mannor the Obligee ought to 
pay to the Lord a Rent, and for non-payment the 
To to re-enter, and that the Obligee did not 
pay it, and the Lord entred, and demanded, Judg; 
ment /7 Actio, bon Plea, Benl. p. 32. 

The Condition was to enjoy peaceably 
A4. Breach aſſigned that A4. had entred and cut 
down five Elms 3 upon Evidence it was 4, Ser 
vant of M. by commandment and in he romy 
of his Maſter, had entred and cut, good, 
1 Leon. 157. Seaman and Browning. 

Debt on Obligation for performance of Cov 
venants:3z Breach aſſigned was, the Defendant 


Leſſor covenanted,. that it ſhould be- lawful for 


the Plaintiff, being Leſſce, quietly to enjoy the 


/ Lang, and that the Leſſor himſelf- oufted him. 


this illegal ouſter was a Breach of the Covenant, 
Cro. Bl: $43. Corus Caſe. — 
The Condition-is, If ſuch Lands be diſcharged 
of all Incumbrances made* by. him, except the 
Eftate and Title of Jointure of his Wife Z/izobeth, 
that then the Breach is aſſigned, that. the Davie 
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Obligations and Conditions; 173 
dant before the Obligation made, had furrendred 
thele Lands to the uſe of Elizebeth his Wile ;, its 
no Breach, wide Cro. El. p. 761. Woodward ver. 

þ * 


Dannock. 

In Debt on Bond againſt Baron and Feme be- 
ing made in her Widowhood, with Condition 
that ſhe, her Heirs or keep Contracts and 
Covenants made between former Husband and his 
Leſſee, the Plaintiff 3 and there was an A | 
that the Plaintiff ſhould enjoy a Warren" of the 
Demiſe of the former Husband,. and that he en- 


abgned in Law, yet he' enters of his own 
wrong, and not as claiming under her ; but per 
Windbans, its not requiſite that the Husband be 
Aſſignee of the Eſtate, but her Aﬀſignee of Con- 
tra@, 1 Keble 348, 512. Hall verſus Creſwel and 
his Wife z Judgment pro Quey. | 

A Covenant to fave harmleſs from lawful Evi- 
Gion 3 the Defendant pleads performancez the 
Plaintiff replies, That F. S. took out a Writ of 
Hib. fac, pofſ. in B. R, debito modo exeunt” and 
by vertue thereof entred and expelled him 3 per | 
Cur. debito modo is not ſufficient without ſhewing 
particulars; he ought at leaft to recite the Term 
& the Judgment, but not the Title of him that 
evicted, 1 Keble 379. Nicholas and Pullen. 

The Condition was, That the ſhould 
not enter nor claim a certain Houſe 3 the Defen- 
dant ſaid, he did not enter 'nor-claim 3 the Plain- 
uſt replies, be claimed; no Plea3 he ſhould ſay 
came 


þ 2 
ad 


174 © ' TheLawof 
' came, to the Land; and claimied the Land, and 
entred into the Land, and nothing ſhall be tra: 
verſed but the Claim, 4 H: 7. 13. not the 
Entry, © | 

A Condition to diſcharge a Meſuage' of: all In- 
cumbrances 3 theze one may plead generally - that 
he did diſcharge it of all Incumbrances 3 but if it be 
to diſcharge it of ſuch a Leaſe, he mult ſhew-how, 
x Brownl, 63. | 


The Condition was, That he ſhall ſuffer his 


Leſſce for years to enjoy, &c. and- that without 
the trouble of him or - any other Perſon 3. a Sttans 
ger enters per eigne Title, the Condition is not 


roken, for this word /affer is a paſſive; and alt 


the reſt is to be referred to this 3 but it any pro- 
curement or occafion of diſturbance be by the 
Leffor, his Executors or Aſſigns, then he for- 
feits the Obligation, 2 Ed. 4+ 2. b. 1 Rolls Abr; 
425. Q.1, $7 44 8 

A Man is _ to warrant Lands w/v 
tion, in Aftion de Det port, pacifice gawviſus eff is 
no Plea, for its but angie that he had 
warranted, and its but a fallible Argument, for 
the Party may enjoy peaceably without having 
Warranty, Dyer 42. b. 4344. 2 Co. fol. 3- 

A Condition peaceably to enjoy the 1/ of 
Febr. uſq, Michaelmas-day Tithes, paying half 
* yearly during the Term, and on default of pay- 
_ the ces t (Leſſor) wa w_— all 

igation to laintiff 3 he repli 3 
Breach in non-payment of Rent at Micharima, 
which is after the Term ended, :and fo the 
dant demurs -- Alſo the ſubſtance of the 


is quict Enjoyment, and therefore ought not 


£7 
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be taken by proteſtation ;- ſed per Cur. enjoyment. 
need not gs w - "ies. definfnces by 
payment of the Rent, yet Judgment pro Def.3 Keb. 
554. Biggin and Bridge. gs 

A Condition that- he ſhall ſuffer his Leſſee for 
years to enjoy his Lands. during the Term, and 
that without trouble of him or any othes Perſon 3 
2 Stranger enters per eigne Title ; per Cur. the 
Condition is not broken,tor that this word ſuffer is 
a paſſive,and all the relidue is to be referred to this 3 
but if any procurement or occaſion of diſturbance 
by the Leflor, his Executors or Aiſigns, then he 
hath forfeited the Obligation 3. a Man is bound to 
permit Land to defend to his Son, he need not 
ayer that this had deſcended to him, 1 Rolls Abr. 
£425. Qu 1. £647 

A Condition to perform Covenants in a Leaſe, 
one was, That he ſhould enjoy ſuch Lands let to 
him quietly, without interruption 3 and the Plain- 
tiff in his Replication ſheweth i fa&o, that the 
Defendant the 20rb of March, 30 Eliz. had di- 
ſturbed him, and in that aſſigned the: Breach 5 
the Defendant by Rejoynder (heweth, that in the 
Indenture there was a Proviſo, that it —__ 
10], the 31 of March, 30 Eliz; that the Inden- 
ture and all therein contained ſhould be void, and 
aledged he paid 10 1, at the day (but this was 
aſter the diſturbance ſuppoſed) and the Plaintiff 
- demurs: Judgment pro Quer. for by the Covenant 
broken before the Condition performed, the Ob- 
ligation was forfeited. and its not material that 
the Covenants became void before the Action 
brought z but by Hey, if the Proviſo had been, 
that upon the payment of the 10 /, as well the 
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. years, in which were divers Covenants, 


he became mon reſident, by which the 


Reſidency, Cro. Eliz.'p. 244. Hill and Pilkington, 
Dyer 57. Bylones Caſe. | 
The Condition was, If the his Heirs 


and Aﬀigns ſhall and may lawfully and en- 


joy a Meluage, &-c. without the let, &c. of the 


por aki his Heirs, or —_ ——— 
harged, or upon reaſonable requeſt 
leſs by the ſaid Obligor from all former Gifts, 
&c. the — — no requeſt 7 _ 
to ſave him 3 Judgment pro Cuer. 
cauſe the Defendant hath not amy to all the 
the Conditions, ( wiz.) to enjoying of the Landz 
and there were two Conditions, (viz) the er 
joying and faving harmleſs, Moor nn. 756. Creſ+ 
awell and Holmes, ; 

Debt to perform Covenants in a Leaſe, one 
was for quiet enjoyment againſt all claiming Title; 
the Plaintiff aſſigns for Breach, that a Sir 
entred, but faith not habens titulum. Hales, 
bens titulum at that time would have donez Dyers 
Caſe is, another entred claiming an' Intereſt, 
that is — for he may claim under 
Leſſee _ :Ifr enant w_—_— 
him harml inſt all lawful and 

ie maſt he that entred, 
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- was not diſc 
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101. 3 Keble 246. Norman ard Fofter, Hob. 34. 
Tiſdele and Eſſex, Moor $61. © | 

The Condition was, if neither F. $. nor F. B: 
nor F. G. did not diſturb the Plaintiff in his poſs 
ſeſſion of ſuch Lands by indire& means, but by 
due courſe of Law. The Defendant pleads that 
neicher F. $. nor F. B. nor F.G. did diſturb the 
Phintiff by any indire& means, but by due courſe 
of Law ; Q. if Plea good,z Leon. 197: Dighton and 
Clark. | 

K. was ſized, and leafed for years ts F. Ht 
Husband of 1/abe/ 3 and F. H. being fo poſleſled; 
by - his Will deviſed, that the faid T/abe} ſhoald 
have the uſe and occupation of the faid Lands 
for all the years of the faid Tertn as ſhe ſhould 
live, and remain folez and if ſhe died or married, 
that then his Son ſhould have the reſidue of- the 
laid Term not expired: F. H.'died, !ſabel centred, 
to whom the faid Kidwilly conveyed by Feoff 
ment the faid Lands in Fee, and covenanted that 
the faid Lands from thence ſhould be clearly ex0- 
nerated de omnibus prioribus barganiit tituluy juri* 
bus &- omnibus alice oneribus quibſcny, Jab mats 
ned and the Son' entred : Per Car. this pothbilit 
which was in the Son at the time of the Feoff 
ment, though it was not a&tual, yet the Land 
harged of all former Rights, Titles 
and Charges ; by the Marriage of” the faid 1/abel, 
its become an aQual Charge, and the Terth is 


not extin& by the acceptance of the Feoffthetit, fad; 


1 Leon. 6.924.120, on and Rydear. 12th 
irds Gil may Land 
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be .broken, ſo as the Conuſee extends, now the 
Covenant is broken, 1 Leon. p- 93. bid; - \ 
On Covenant to enjoy ab{q3 leg als molefatione 
of the Defendant 3 the Defendant pleads perfor- 
mance 3 the Plaintiff replies, by entry of the D&- 
fendant Leſſor, which is intended tortious, and 
and fo no breach, for which canſe the- Defendant 
demurs: Per Moreton, Entry and. lawful Ent 
are all one a5-to. the Lefſor 3 and ;Rainsford con 
ceived a general Entry no Breach, the 
Covenant being, reſtrained by 1pecial Covenant 
againſt auy lawful let,2 Keb. 717. Lee and Dalftos 
' Debt on Bond: to perferm/ Covenants, one of 
which was, That the Plaintiff ſhould not beins 
texrupted in his, poſſeſſion of , certain Lands by 
any. Perſon. that. had lawtul Title, and particularly 
that he ſhoyld--not be interrupted,, by. one | Thomar 
Antony by vertugi of any ſuch Title the Deſew 
dant pleads. performance 3 the Plaintiff replies 
1 No. 20 Car. The Defendant madeithe Leaſe-to 
the Plaintiff, and/,3 No. he; entred;| and thatay 
Aug. 20 Car. before the Defendant. made a 
to Antony far years yet to come, who 20- A 
20 Car. entred ; the Defendant . pleads the 
to dntony was, on, Condition of, re-ehtry for'tiw 
payment of Rent, and that before the Leaſe made 
tothe Plaintiff the-Rent was behind; & —_ 
demandat. ſecundum formam Indenturaand 
entred, and made the Leaſe to the Plaintif{4/ up? 
on Dergurier pet the Demand, was 
not ſufficiently Mala for he ought« to ſex.forth 
when. and where it was made, tht : the Court 
might know if it were legal 3; but for/a' aw 
in the Plaiatiffs Replication, becauſe 
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lis Entry after the Leaſe made to Artony, fo that 
it appears not he was interrupted by him 3 the 
Opinion of the Court was againſt the Plaintiff, 
Allen p, 19. Colman and Painter, | 
Debt on Bond conditioned, that if the Obligee, 
his Exccutors and Aſſigns from the time of the Ob- 
ligation may enjoy ſuch Land, &e, The Defendant 
eads, that poſ# obligationem until ,the day of the 
the Plaintiff had enjoyed that Land 3 Plaintiff 
demurs. 1.Becauſe the Defendant doth not fay a die 
confeFion:s feraphs obligatoris & ſemper po#t 3 non. 
a{lscatur,a Bar is good to common intent,and it ſhall 
be taken he always enjoyed it, unleſs the corey 
be ſhewn, which- muſt come on. the Plainti 
W- 2, Becauſe he does not plead the Plaintiff and. 
s Aſſigns enjoyed it 3 won allocatur, for it ſhall 
not be intended the Plaintiff made an Alignment, 
aleſs he. himſelf had ſhewn it 3 , Judgment. pro 
Def. but it was moved to have the Plaintiff di(- 
continue his Stit, for otherwiſe he ſhould be' bar-. 
rd of his Debt, whereas he had cauſe of 
AQion, and the Court ad} it till next 
Term, that in the interim he might diſcontinue, 
Cro,. Car. 195. Harlow and Wright... ©: 
. The Plaintiff by Deed indented, leaſed to the. 
Defendant a Farm called D. except one Cloſe by 
Name 3 Leſſee Defendant was bound in a_ Bond 
to perform all the Covenants and Agreements in 
the aid Indenture, and pleaded he had perfor: 
al the Covenants; the Plaintiff afſigns for breach,” 4; 
that the Defendant entred into the Cloſe excepted > hal 
be Defendant demurs : Per Cur. the Obligation 
b not forfeited by this diſturbance 3, this Exception. 
k oo (ich'an' Agtecment - is within the intent 
2 © 
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of the Conditions its an Agreement, that the 
Land excepted ſhall not by the Demiſe,but no 
Agreement that he (hal OCCUPY 3 but ſometimes 
an Exception is an Agreement that ſhall charge 
the Leſſee, but- this when he agrees_on his part, 
that the Leſſor ſhall have a thing d:bors, which 
he had not before as except a Way or Com- 
mon, 'or any other Profit, a Prender, that is &- 
greement of the Leſſee that he ſhall- have the Pro- 
fit, and if he bound © JO all Covenants 
and Agreements, if he diſturb him in this, he 
ſhall forfeit the Obligation, Cro. Eliz. p. 657. 
Lady Ruſſel verlus Gullwell, Moor n. 713. d 
Caſe. . 
Gf a Leaſe for years, the Defendant 'Covenants 
that the Plaintiff ſhould enjoy it during the Tam; 
on Demurrer the Cafe was, Tenant pur wie levies 
a Fine to him in Revetſion,” come ceo, &c. the 
_ were £0 he and ard opy on coh- 
ition to pay to enant pur vie 41, per a 
during his life and upon that i od 
be to the uſe of the Conuſor for his life 3 the Co- 
nuſee made a Feoffment to the Defendant, who 
leaſed to the Plaintift; the 4 /. was not paid nor fl. 


demanded; the Tenant pur wie enters on the Plain- 


Cro, El. 688, Smith and Warren 
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Two make a Leaſe for years by Indenture, and 
covenants that the Leſſee ſhould not be difturbed, 
nor any incumbrance made by them ; one of the 
Leſſors makes 4+Leaſe to a Stranger who diſturbs, 
on Bond to perform-Covenants, its a breach of 
the Condition, for (them) ſhall not be taken joint- 
h, Lach. p. 161. Merritons Caſe. 

Condition of the —_—_— was, That the 
Plaintiff ſhould have, hold and enjoy Lands ac- 

ited from all Charges and Incumbrances, and 

breach the Plaintiff ſhew there was a Rent- 
charge granted by 'the Predecefſor, under whom 
the DefenJant claimed, which is yet undiſcharged 3 
the Defendant demurred,becauſe the acquittal goes 
to the having and holding the Land, and its not 
ſhewed that the Plaintiff was ever in poſſeſſion, 
nor that he was charged or endamaged, to which 
Twiſden and Keeling agxeed 3 but by Windbam 
the Defendant ou to firs how he had diſchar- 
ged and acquitted from the Rent, and not 
to let it perpetually hang withy A+ but by all 
the Court, if the Acquittal refer to the Land it - 
- or to bad pomey the —_— muſt ſhew 

» 1 Keb. fol. 927. Ki Standiſh.” 

ST A Covent that hs Lake 
time of the'Alſignment is a good, true and inde- 
fealible Leaſe, and that the Plaintiff ſhall enjoy, 
&c. without the let or interruption of the De 
lendant, or of any claiming, by, from or under 
kim, and ſhews for breach, that before he that 
made the Leaſe had any thing, one F. S. was 
ſeized in Fee, and that he which made the Leaſe 
| entred upon him, and difſciſed, and leaſed prove, 
and that F, $. as” him, upon 
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Replication the Defendant demurs, :&- per. Cur, 
the word indefeaſible' Leaſe (hall be th FO 
2 diltin& Sentence from the laſt words, that he 


ſhall enjoy it without the interruption of the Des 


fendant, Siderfin p- 328, Gainsford and Griffth, 
1 Sanders p. 51. | 122201 
Johnſon and Vawiſor Joyntenants of a Mill by 
Leaſe for years. Yaviſor afligns all his Interelt in 
the Mill to another without Fohnſons aflent bt 
privity, and dies, Fohnſon after recited this Ins 
denture by Leaſe, and that all came to him by 


Survivorſhip, grants the {aid Mill and all his & | 


ſtate, 'Title and Intereſt to Profter, and covenants 
that he ſhall quietly enjoy it notwithſtanding "y 
A& done by him, and Bond of Covenants, 48. 
de Det ſur Bond. Fobnſon pleads, that the Plaimiff 
| had enjoyed this notwithſtanding any A done by 
him. ' Profer replied, that YVaviſor Joyntenant 


with Johnſon aligned his Eſtate to F. D. who a 

tred and expelled him. | The Defendant denus3 

adjudged” againſt the Defendant, for the Grant 

was never good, for he had no power to os 

one Moiety, and yet paw om = granted the 
i 


Mill to Profter. And the tion of the Obly 
gation bring to perform all Grants, the Grant be- 
ing defe&tive at the firſt as to a Moiety which b 
the Subſtance of the Agreement of all the Pa 


ties, this is not qualified by the Covenant enſuing, | 


and it is not like to Nokes Caſs, 4 Rep. for there 
the Grant was good for the whole, -and be- 
comes ill by Eviction afterwards, and therefore the 
Covenant enſuing, qualified the general Covenant. 
Yelv. p. 175. Fobwſon and Protfer, Lit.'206, 
I Bulſtr. 3; 4. er GS Is 


\ 
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A Covenant that. the Leſſee ſhall: enjoy againſt 
the Leſſor and all chiming wider him; - The De 
ſendant exhibited a Bill whereby the Leflor © ap» 
peared to be in Trult, and adjudged this was no 
Breach, Selby and Chute cited '2' Keb. 2884 
1 Brownl. p. 23. | 

The Covenant was, if the Defendant ſued or 
troubled, charged or vexed the Plaintiff ; | Pe 
Cur. a Suit in Chancery is within 'the Condition, 
2 Keb. 288. Aſhton and Martin. 

A Condition to ſurrender a Copyhold; and that 
the Plaintiff ſhall enjoy this without the let of 
any claiming under the Defendant and of one 
Lancelot Simons. The Defendant pleaded Sur- 
render, and that the Plaintiff had quietly enjoyed 
this. The - Plaintiff replies that one Fane Simens. 
caiming under Lanceoler oults him, Demurrer, 
and Judgment pro Quer, The Caſe was 3 this Co+ 
pyhold was granted to Patience Huſſy for Lite, 
the Remainder to Lanceoler S. in Fee 3. and that - 
ater and before the Obligation 'Lancelor ſurten+. 
ders his Remainder to the uſe of Patience for Life, 
and after to the uſe of Lancelot and Fane tor their 
Lives, and after to Lancelar's Heirs : Lancelot and' 
Patience dye, and after the Obligation Fame en- 
ters, The cauſe of Demurrer was that Fame took 
nothing by the Surrender, for the Surrender ta: 


fl PH. pur vie was void , ſhe having an Eſtate 


fur vie before, and conſequently the Remainders. 
by notice upon this void Ettate are void alſo. Dut 

fer Cur, the Eſtate limited to Faye S. ſhall be by 

way of preſent Eſtate and mediate Settlement, and 
not by way of Remainder, 2 Sawders fp. 150. 
Wade and Balch, 2 Keb. 341. 14. Caſes Siderfns 
þ 360, 7 Fo N 4 The 


x34 The Lawof 
The Condition was, whereas F. F. claimed tg 
have Leaſe for, years of the M. of D. made to him 
by #/. 1f the faid Defendant keep: without da 
mage the Plaintiff from all Claim and Intereſt to 
be challenged by F. F. de tempore in tempus dis 
ring the years, &c. The Defendant pleaded after 
a. Fas the Obligation until the Action 
The Plaintiff was not damnitied ratione dimiſſins, 
Plea good, for if he were not damnifed ratione 
dimiſſionis, then be was not dammnitied' by reaſon 
of any Claim or Interelt, 3 Leon. 118. Brainh- 
wait's Caſe. he : of 7 
To enjoy abſque. legal impedimento +8, 
the Breach is, that F. $. hides ws centred, it-is 
a ſufficient Breach, 2 Keble $878. Profter and 


Newton. 


- On Covenant to acknowledg a Fine. 


Covenant that the Vendor ſhould make'far- 
ther Aſſurance at the Coſts and 


of the Purchaſor. It was alledged for Breach - 


a Note of a Fine was deviſed and i 
Parchment, and delivered to the Vendee to ac- 
knowledg the Fine at the Afizes, which he ms 
fuſed to do; and the Plaintiffs Breach was de- 
murred upon, becauſe he did not offer Colts to 
the Vendee, and per Cur. its ill, 1 Brownl.Repy- 
70. Preſton and Dawſon. | 
On a Covenant for farther ffurance.3 the 
Breach is, Advice and Requeſt of a Fine by och 
a Counſel, and (hews Dedimus Poteſt atem 0 4 
and to revive the Conuſance, and the Obligor be- 
ing requeſted, rcfuſeth ; though he ſhew m_ 
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Writ of Covenant was depending, or that the - 
Writ was delivered to the- Commillioners, and 
though the Fine was with Warranty, yet becauſe 
the Covenant is not to levy a Fine, but to do ſuch 
Ads as ſhall be required. Judgment pro Quer. 
Latch p. 186. Tindal's Caſe. : 

If one do covenant generally to levy a Fine of 
Lands, he is not bound thereby to go before Com- 
miſfioners by Dedimms, Stiles Pratt. Reg. 75» 

I am obliged that F. S. who is aS 
levy a Fine to the Obligee, the Obligee is bound 
to ſue out a Writ of Covenant: Alter, if I am 
obliged to you that F. S. ſhall levy a Fine to F.N:. . 
Winch p. 30. Hill arid Waldron. . 

The Condition was, the Obligor ſhall levy a 
Fine to the Obligee, the Obligee ought to do the 
firſt ACt (wiz. ) to ſug a Writ of Covenant,5 Rep. 
Palmer's Caſe. | | 

The Condition was, F. S. ſhall levy a Fine to 
the Obligee before ſuch a day. The Defendant 
pleads, the Obligee had not ſued forth a Writ of 
Covenant. The Plaintiff replies, that before . the 
Obligation made F. S. had made a Feoffment to 

. D. of the Land; and the Feoffee' was in poſ- 

ion at that time. Here the Obligee need not 
fue a Writ of Covenant, for by the Feoftment 
7- S. had diſabled himſelf at the-time of the Obli- 
ow Sed Quere, Winch. p. 30. Eill and Wat 

ron. 

A Condition to levy a Fine at the Coſts of the 
Obligor, &c. The Defendant pleads, no Fine 
was levied by, &c. according to the! Condition. 
The Plaintiff demurs, becauſe it is not averred the 
Defendant brought any Writ , of Covenant. * Sed 


non allocatur. Per Cur. the Law is now changed, 
and the Fine levied before any Writ entred, and 
therefore muſt be done by- the (Plaintiff) without 
any Writ, 1 Keb. $16. Culpepper verſus Auſtin. 
- A Condition, that Baron and Feme being Lef 
ces for Lite ſhould levy a Fine to a Strangerat the 
Coſts of the Stranger 3 and allo that they ſhokld 
levy a Fme of other Lands to a Stranger at theit 
Charge. The Qbligor faith, the Baron and Feme 
did offer to levy the Fine if the Stranger would 
bear the Charges. The Plaintiff demurs, and'pro 
fuer. becaule the levying the ſecond Fine had not 
xeterence to the other, for (and. alſo) make them 
two diltin& Sentences, 1 Browsl.94. Hollingworth 
and Huntly. SE; 
A Condition that he and his Wife would levy 
a Fine upon reaſonable Requeſt of the Obligee 1 
he made the Requeli the Wife being very lick, 
ſo as ſhe could not travel : Reſolved, her Sickneſs 
ſaved the Obligation from the Forfeiture, More 
7. 256, | 
A Condition that ſuch a Woman ſhould make 
ſuch farther reaſonable aſſurance to F. D. as F+ D. 
ſhould deviſe : F. D. deviſed a Fine and required 
her to come before the Judge of Afſize to acknows 
ledg 3 ſhe came, and the Judg refuſed her as nw 
compos mentis: Per Cur. the Condition was not 
' broken, becauſe it is to makea reaſonable aſſurance? 
Aliter, if the words had been ſpecial to acknows 
tedge a Fine, 1 Leon. p. 304. Pet and Cally. 
If a Man be bound to anocher to make ſuch af- 
{urance of Lands as the Obligee ſhall deviſe;it 
is not ſufficient for him to deviſe a Fine, -and to 
take out a Dedimus, &c. upon it, and require his ' 
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Gonifance in that, for this is but a ſpecial way of 
taking the Conifance. But if there were a Pro- 
viſo that he ſhould not go above five miles from 
his Houſe, then if his Houſe be above five miles 
from Weſtminſter he is bound to make his Conj- 
ſauce on the Dedimus , this hath been the dif- | 
ference, Allen p. 6g. | 

One covenants for farther aſſurance to levy a 
Fine of all his Lands in D. which was four 
Houſes, and tenders'a Fine. The Defendant pleads 
at the time-of the Covenant he was only ſeiſed of 
two Houſes, and that the other two' deſcended to 
him afterwards, and- good. A Covenant to levy 
+ Fine of two Acres, and the Fine is of fonr 
Acres by the name of two Acres comprehended 
in the Indenture, it is not good, 1 Rolls Rep.103, 
117. Wilſon and Welſh, 2 Bulſtr. p. 317. 1 Rolls 
Abr. 425. been th 

A Covenant to make farther Aſſurance and to 
do any Act or Acts, &c. and thews he demand- 
ed of him, and tendred a Note of -a Fine, com- 
prehending that he would levy 'a- Fine of three 
Meſſuages, &c. and that he required him to ac- 
knowledg it before a Judge of Aﬀize. The De- 
tendant pleads in the Note were more compriſed 
than he intended to affure, it is no Plea, Cre. Fac. 
251. Bonlay and Curtes. If one be bound to levy 
a Fine to another, he is not bound to ſue forth the 
Writ of Covenant, but he who is to have ad- _ 
vantage of the Fine is' to do it 3 and in the Caſe 
aforeſaid, he ought to levy a Fine upon this Note, 
notwithſtanding there was no Writ of Covenant 
then hanging 3 and in the ſaid Caſe though _ 
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Note contained more Acres than the two Yard.” 
Lands, this 5 good, 1 Bulſtr. 90. Ig. Caſe. | 
For performance of Covenants 3 one was 'to 
S, the Daughter, another, that 'Sir B'S, 


marry 
and his Wife ſhould levy a Fine of ſach Lands 


to the Defendant and to the Plaintiffs Daughter 
S. and to the Heirs of their Bodies. 3. That the 
Inheritance of the Premiſes ſhould remain in the 
faid Sir E S. or himſelf until the Fine levied. 
4. Whereas he had granted a Leaſe for years to $, 
the Plaintiffs Daughter, that he bad not made any 
former Grant, nor would afterwards make any 
Grant thereot without the Plaintiffs afſent. The 
Defendant qzoad the laſt Covenant in the nega» 
tive pleads, that he had not made any former 
Grant of the Leaſe, nor had made any Grant 
after the Obligation without the Plaintiffs aſſent, 
Er quoad alias omnes Conventiones, that he had 
pertormed them. The Plaintiff demurs. I. Be- 
cauſe the Covenant to levy a Fine, &c. is an A 
to be performed by a Stranger, and it is an A 
to be performed on Record, in both which Caſes 
he ought to plead and ſhew how he performed 
it 3 andit is not ſufficient to plead general pers 
formance, for Acts of Record ought to be ſhewn 
Ipecially, and the Anſwer to them is nul tel 16 
cord, and no other Iſſue can be. taken. 2. Be 
cauſe the Covenant being in the disjunCive, he 
ought to ſhew ſpetially which of them, and not 
generally. . 3. He pleads he did not grant without 
the Plaintiffs aſſent, which is a negative pregnant, 
and ſo not good, and all allowed per Car, and 
gainſt the Plaintiff, Crook Fac. 559, Leeand 
Lathiel. Os 
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On Covenant to pay Rent. 


N Condition performed pleaded, the Plair- 

tiff aſſigns the Breach for Non-payment of 
Rent and pleads in this manner 3 that in Decems- 
ber he demiſed to the Defendant one Wine-Cel- 
hr for one year, and if the Defendant would 
hold the Wine-Cellar for three years paying 
40 I. yearly during the faid term, and 
Non-payment of the Rent for one Quarter of the 
firſt Year : Per Cur. the Reſervation had reference 
25 well to the firſt year as to the two years follow- 
ing, 1 Brownl, 61. Young and Melton. 

Debt on Bond to pertorm all Covenants, Pay- 
ments and Agreements contained in a pair of In- 
dentures, The Defendant pleads the Indenture 
and performance. The Phintift aſſigns the Breach 
that the Defendant had not paid half a years Rent. 
The Defendant replies, the Plaintiff had entred 
into part of the Premiſes the day before the day 
of Payment, and fo at Ifſue. Exception was 
taken, becauſe the Plaintiff had alledged no de- 
mand to be made, and the Court that was 
implyed by the Iſſue, and that it was not nece{- 

in this Caſe, the Iſſue arifing on a collateral 
point, which admitted the Rent not paid, 1 
þ- 76. Baker and Pain, Hob. p. 8, Crook Eliz. p. 
332. Dr, Aidir verſus Wood. - 


- 


190 " The Law of | 
covenants for him and. his Aﬀigns to pay the 
Rent ſo long as he and they ſhall have the poſ- 
{e(fion of the thing let. The Leflce aſſigns over 
his Term, the Term expires, and for Rent be- 
hind by the Aſſignee after the Expiration of the 
Term, the Leflor brings the Action : Per Car, 
though here be not an Afſignee ſtrialy according 
to the Rules of Law, yet he ſhall be We. 
ſach an Aſſignee as is to perform the Covenants 
made between the Parties, Stiles p. 407. Bromfield 
and Sir Fohn Williamſon. | 

Debt lies for a Rent reſerved on a Leaſe for 
years without demand, and if the Leſſee be boun 
to pay the Rent at the day, he ought to tender 
it at the day before demand z/ otherwiſe it is where 
the Leſſee is bound to perform Covenants, 1 Rolls 
Rep. 216. Moſes Den's Caſe. ; Fe 

f a Man be, bound to pay Rent, which 65. 16 
ſerved upon a Leaſe made to him, he ought to pap 
it at his peril 3 but if it be to pay it according to 
the Leaſe, there he ſaid it is not payable but upan 
the Bond 3 and if the Land be evicted in the me: 
rim before the day of Payment, the Obligor hi 
help himſelf by pleading it upon ſuch an Obl 
zation. But if the Condition is to perform. Artic 

e Defendant A ſay there are no ſuch & ef 
cles. So bound to pay 10 /. per. arnum Rent! 
ſerved poi s LE of Lands 5D. the Defendant 
ſhall not plead, the Plaintiff had not any Eſtate In; 
the Lands, Quare de boc, Pophans 114- Stroud 
and Wills. .. | 361 5.19; 4h 

The Condition was, if the Obligor ſhall pay. 
the Rent of, &c. according to_the intent of. cer? 
calty Articles, &c, that then; &c. The Defrdat 
P 
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the Articles did contain that the Obligor 
demifit, &'c. to the Defendant ommis talis do- 
ws, ce in Y. in:quibus the Obligee had an E- 
ſiate pwr vie per Copy, habend. pur 21 ans rendant 
reut. Per Cur. no. Rent is to be paid, for the 
Leaſe did never begin : But per Popham, the 
Obligor is to pay the Rent, though nothing be 
detniled to him, for by the Bond he hath _—_ it 
aSum in groſs, Fenner contra, More 1. 521. 
Stroud and Willss. 

A Condition to perform Covenants in a Leaſe. 
The Leſſee doth not pay the Rent at the day, and 
the Plaintiff without making any Requett, ſues 
the Bond ; upon this matter pleaded in Bar, the 
Phintiff replied, that he was not demanded.” De- 
turrer : It che Bond be for Rent” preciſely, there 
the Lefſee ought to feek the: Leffor, and: tendex 
on the Land will not excuſe him! 3- but an Obliga* 
tion to perform Covenants doth not alter the- na» 
fure of the Rent,' 2 Brownl. Rep. 176. Manly and 
Jenuings Quere in Hobart-p. 8. Baker and 
am. CW f 
Debt on Bond, the Condition to: perform Co- 
venants, Pertormance-pleaded: Non-payzhent of 
Rent aſligned in the Replication, » The Deferidant 
rejoyns, the Plaintiff entred before the Rent-day - 
Per Cur. it' is a departure, 1 Keb. 135; 178; 195; 
Granger verſus Lemborough. This point'in Hobare 
mn Baker and Pan's \Caſe; ' was not tered 

- ; ' 'F* 


The Ji ali @qajt dfily FAS 
tity ſo long as: the Defendant continues the ocans * 
pation of the Land, Deferidarit pleads payment 
ull the 24th of June before which: day _— 


192 The Law of 
tiff entred and brought Eje&ment in 7754, and 
had Judgment in 5 ns Term. The Phi 
eiff becauſe he faith not expulit or ami 
wit > nor that the Plaintiff continued in poſſeilion, 
as it ought to be, being pleaded by way of Suſpens 
flionz but by way of Eviction it were well . 
which the Court agreed in caſe it were payable: 
a Rent. But per Cur. the Entry ſhall be inteuded 
continuing, and there (hall be no apportionment on 
a Bond as it might upon a Leaſe, 3 Keb. 453,515, 
Arnold and Foot. 

The Plaintiff aſſigns a Breach for Non-payment 
of Rent, but ſhews no demand at the day. The 
Defendant demurs, and adjudged for the Plaintiff, 
For when the Defendant pleads performance of al 
the Payments, Covenants and Agreements, it (lull 
be intended he had really performed them, and 6 
had paid all the Rents ; and when the Plaintiff 
replics he had not paid ſach a Retit, he need not 
alledge a demand 3 for the Defendant may not ay 
it was nof ——_— for that would be ps 
ture; yet the Obligation being general for per6 
formance of Covenants, doth m. alter the nature 
of the Rent, but that it ought to be demanded; 
Crook Car. 76. Chapman _ gun FrA 

But becauſe the Defendant 'p young 
quod perimplevit omnes comventiones, Oe. 
implies a Payment of the Rent, and the 
aſhgns for Breach that it was in arrear ſuch 


be a demand of the Rent, Crook Kits p. 32h 
Specet and Sheeres, / 4 


 Þ Obiigatioris and Conditions, 193 
A Condition to perform Covenants it an In- 
denture, whereby he lets Land, rendant 10 /. 
ampm, or within fix days after the Feaſt, bes 
Defendant pleads performance. . The Plaintiff afſ- . 
ligns a Breach, that he fuch. a day being the fixth 
day after the Feaſt before Sun-ſet demanded 5 /; 
Rent then due, and that neither the Defendant not 
any for him was ready to pay it 3 for which,e#c; 
Per Cur. 1.” He need not the certain time 
& when he came, nor how: he remained there; 
2, Whereas it was objected this detnand was not 
becauſe he demanded it as a Rent then 
ie 3 for he ought to have demanded it as a Rent 
due the laft Feaſt : ——_ it is not dte to be 
demanded till the J the Tenant, 
if he will, may pay it before. 3. Condition 
teng for poor a CN I 
Agreements, on-payment of rent 
noe. os the Joſt fig, ey Stadie of Tha 
Bond; Crook Fac: 499. Thompſon and Field: 
Debt on an Obligatiot ioned to perform 
Covenants and to pay Rent : The Defendant on 
&r pleads performance, to which the Plaintiff 
_ wy + rs Anſwer > gow 
| Cur. is ill, Judgment pro Quer. 3 Keb: 
6o, onthe Frim. js 
Per Hales, If the. Lefſce tovenants to perform 
Atticles in an Indenture, it is ſufficient to fay the 
Rent was demanded 3 but- it there be an expreſs 
Covenant to pay the Rent, there -needs no. de- 
hind, 3 Keb. 299. in Drew and Baylies Caſe: 
A Condition to perfortn Covenants in # 
The Defendant pleads Conditiohs performed. The 
Pdiitiff affigres a Breach fot ——_— mw 
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194 -\TheLaw of 1 
The Defendant pleads to this a ; Releaſe of all De 
mands. Per Cur. this Rent is not yeleaſed by alf. 
Detnands, Siderfin p, 141. Hen and Hanſon, - - 

In Debt on. a Bond, the Condition to perform 
Covenants of t of Rent ahd [another pars 
ticular. The Defendant pleads Covenants pers 
formed generally, Plaintiff demuzs, becauſe he 
ſhould have pleaded to each particulae performance 
or other particular Pleaand ſo whereever particuluy 
are {pecitied ; but when it is to pertoxm Covenants 
in an Indenture,, perfortmance accordihg to the Ins 
denture is ſufficient,; 2 Keb, 362. Brown and Tak 


performance pleaded the party cannot aſtet. 
plead Rent was not demanded 3 zlzfer on a parts 
cular Covenant” to pay Rent, for perimplevit ims 
plies actual performance, not by way of excule; 
2 Keb. 848. Forth and Lewin. 41514" a 
The Leſſee covenants to pay his Rent to the 
Leſſor, and he pays it before the day, the ſame is 
not any performance of the Covenant : Alter, 
of a Sum in groſs, x Leon. p. 136.-itt Littleton 
and Pernes Caſe. | 
The Condition was, that the Defendant ſhould 
© pay to the Plaintiff 10 /. which is for Rent of 
certain Lands, The Defendant alledged the Plaine 
tiff had entred upon the Land and fo a ſuſpenſion. 
The Plaintiff derrtrurred, and adjudged for him 
for this being but a recital that it. was for Rents 
wee rgrod it ſeems the ſame he had 
applied it by pleading to the Leaſe, Hop. p« 13% 
$t. 'Foby and Diges. 4 {238 : £ 
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On Covengnts in a | woid Leaſe. 
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HE Corennt depend pon te Lak, ind 
the Bond upon the Covenants. | If a' Leaſe be 
made and after fiirrendred, —_ —_ and 
Bonds for the perfoynance © are void alſo, int 
Sapeans and Shurro®s Cafe, Telv. p. 19: Quare. 
A Grant or Aſſignment of ſo'much of a Terr, 
6 ſhall be unexpired at:his death, and a Covenant 
tat che Grantee ſhall quietly enjoy the Grantor! 
dies 3 in Bond for perfprmance the Afiorf'of Debe. 
i brought againſt the Executor, though the 
ment- be void 3 but this is a Covenant by it (elf; 
nd the Breach was that the Executor entred -o 
the Grantee. Per Windham, the difference is. 
where a Deed is void. in the Fabtick,' there the 
Covenants on it are void 3 as when a Freehold 
'to commence in fiture, and whiexe'there bc 


\ want of _ in the 

the Court agreed. fix Cdn ys 

roma pp al Corman ay 

wid, the Bond is ſingle i amr on | 

denture the Bond had itn aol Gadlb, i a 

Cavenbarſts Caſe. : 
A Parſon made a Leaſe for years and 

bound to > the Lefſee- to perform the 

mnts in the Leaſe. , The Defendant ei F; 

laſe is wid b the Statute of 14 Elit, becauſf 
be was abſent from his benefice above the ſpace of 

$0 days. . Pry Cur. the Plea is $00d 5 to that 

t; 7 Leon. þ. 102." Cox's Caſes © 


O 2 Of 


296. , ; * \TheLaw of ''- 
One that is mere Laicus being, inflituted: ani 
inducted made a _— enero, "þ 
which was 'confirmed by the 
nary. In Debt for — 
Per Cur. this Leaſe bind the Succeſſor tn- 
cumbent, Crook Eliz. Coftard _ Windet. 
hn wg 9g 09 ng 


nec came pp 0 11, 1 Lom, 
p-! cor. obn and Petzts Caſe. 
If the Indenture of Covenants be made void 


3s by Releaſe, &*c. the Bond is void , 2 Keble 
116, 


On Covenants im « Mortgage. 


&© 


not pay 40 4. ſuch a day, then it ſhould be 1 
The Condition was to perform all 
Clauſes, Payments and Agreements 
the Deed : This doch notumend fiat 9-4 
ſory Payments, and not to the v 
the Proviſo; for if he chooſe not to pay, 
= the Land to the Phd, ; 16. 
ow verius Knipe, 1 I 
281. 1d. Caſe. OP r-.296 
Debt on an Obligation to perform all 
ons, Covenants, Payments in the Indenture; 
Defendant pleads, one Condition was of a 
tO pay PEER RILICRIY and that 


OL 


vn Fe 


as 


payment, 394+ Per Hales, 

PI be idle, if this were not effeftual 3 aliter, if 

the word Condztions —__ in, and then erg 

be at the Mortgagors Election to pay or | ; 
haps the- Leſſor had no Title, and {© 
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T2, 
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Lands 
| did 
yoid. 
nants, 
ed in 
mpu- 
am in 
may 
206, 
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.211:.: The Libve21:: 5:11 
pned a Breach: in/Non-reparation. 
The Delndan pas the Pai had - acquitted 
ge van: mma Repararions.” The Plains 
* Per Cur. this is an abquittanceand 
khan of the Reparations for the time paſts 
Well as the tirrie to come, and amounts to as'much 
as if he had releaſed: that Covenant ; but the Co 
venant being broken, that diſcharge fhall not take 
away the Action on the Obligation, which: ws 
Once forfeited, 3, Leon. p.'69. Anonymus., | 2 
'A Condition to perform Covenants: in a Leaſs 
which recites a Leaſe of a Brew-houſe -and aMill 
in occupation of F. with Covenant to repair-al 
the Premiſes, The Defendant pleads general per 
formance as'to'the Brewhiouſe,- and as to the Mil 
the Tenant did not attorn. - The Plaintiff demai- 
red 3 per Cur. this is no excuſe, though there be no 
Remedy for the Rent till Attorhmient , yet it 
was the Defendants fault he did not take a Co 
vemant that ned © peep omen 
B79. Lewin and Forth, + 
A Bond conditioned to deliver" up -an Honlee- 
ne "end of the neo yr thp oo view 
t $, the Plaintiff agreed he ſhould: 
Tt for 2 16k & time it'is a good Plea, yaogen 
Coventht'&'rdt diſcharged without a Deed, wheh 
ſt is to. do*%any* collateral 'AQg72- -Kith. 996"Mdis 
ad" Rainhorolgh. "#7 
©, A' Condition'ts ir 6d futain/itwo- Melly 
es at all 'rines;* Defendane pleads, he-had 
privamed the Condition in all, as to one 
chen, which it” the tirne#f the was 


#o ruinons that he could not egWPRe bathe p — 
it down ind rebuilt nl Oc. this ; bad been 
qo 55 


. 
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Obligations and Conditions. 199 

2 good Plea in Action of Walt, nor here where he 
hath by his own: AR / tyed- himſelf to a: dilgd- 
yantage, 2 Leon. 189. Wood and Avery, 


Pleadings on Bonds of Covenants, A. 


Variance. 


Ebt on Bond of Conia Afﬀer Verdi& 
it was moved in Arreſt'of Judgment, that 
the Defendants Plea was, that preditius Ed: did 
covenant that R:' was (cifed; -whereas the Deten- 
dants name' was Robert that did: covenant 3- this 
miſrecital is not material, becauſe here is a good 
athrmative, and the Bond, if this be mifſrecited, 
s ſingle. Contra, if it had. been an Action of 
Covenant 3 or when the Indenture- by prayer of 
the Defendant is entred in bec verbs, 1 Keke 26, 
Siderfin p. 49. Pegg and Waters. - 

Veatades between the Indenture and the Declara+ 
tion ſhall not Ray Judgment aker 4 Verio; $6 
derfin p. 49. Pegg and: Waters. - 

Tak Pa was, that he will aſſure, come) 
and affign a Leaſe; The Defendant pleads per- 
formance. The Plaintiff affi __ the Breach, quod 
von aſſuravit, converaui wir, Anglice 
ſet over ; and the Defendant yeulryp que off 
ravit, conveiavit & afſignavit Anglice / | 
and the word tranſpoſuit is nov 
nor in the pleading, of the 
It is Ie endjoyncd, 2 Leon, p.116.1 » 155: Grey & 
and Conftable. 4 
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A. were named in the 
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In 2 Debt on«" Bond of 7 'F. and Te 


200 - The Law of 
as pleaded, were only betwixt Tf. of the one 
and nel, win caly betwint 5; of Sv apa 
betwixt 7. and 4. on the one part and the Dy 
fendant on the other, Per Cur. it is a variance, 
and Judgment pro Quer. 1 Keb. 127, 167. Pavig. 
and Hall. 

Where Covenants are ſpecial, they muſt be ſpe- 
cially anſwered unto and particularly, 2 Ke, 54. 
Herrick and Sanderſon. 

Againſt a __— or disjunQive Condition, the 
Defendant muſt plead ſpecially. 

Debt on a for performance of Covenants; 
the Detendant ſets forth the: Covenants by a Te 
fatum exiſtit, its ill ; this in a Plea in Bar, or 
Debt on the Indenture, is naught, aliter in Gove: 
nant, 2' Keble 54, 79. Avſlows Caſes 


Debt on Obligation, conditioned for perfor- 


mance of Covenants in quadam Indenturs, bit 


in Curia prolar”, and in truth the Deed was not- - 


indented, adjudged pro her Cro.El. 472.Fomp 


fon and Stiles, 5 


In Barn#taple. gps on Obligation to perform 


Articles ; the Defendant pleads performance 


Bar-isill, not ſetting, forth the Indenture (below) 
The Plaintiff alledges non-payment to F. S.. ſecur , 


dum formam Articulorum : Per Cur. the 


Replication is. well enough, without ſetting forth . 
aug rem og 3» but fan by Top oy ou 


Breach a waved the ill Bar, 3 Keb. 605. Lee 
_— 


wwleſs he ſhew the Decd, and plead this this; And 5 


'F 


ben Bond conditioned for ———_ "7 
of ooadns in an Indenture ; the Defendant - 
pleads peformance generally z this is | Dot you: Y 
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Obligations and Conditions. 20x 

ienot ſufficient to ſhew the Deed; when the Plain 
tiff replies, and prays Oyer, becauſe the Plea of 
the Defendant ought to be ſpecial, if any of the 
Covenants are in the negative 3 and it' doth not- 
appear to the Court whether the Covenants are 
negative or affirmative, until the Deed be ſhewed;z 
if the Party who will plead the. Deed, had it 

not, he ought to move the Court for to have 
the Deed or a Copy, Siderfin p. 50,97. Lewes and 


Ball. 

Vide plus poſtea Tit. Oyer. 

The ris the de there are no Covenants 3 
Per Cur. this being general of all, is well ; cons. 
if it were to perform any certain Covenant, but 
the Party” is eſtopt to fay there is no Indenture, 
1 Keble 381. Brazier and Afton. Mod. _ in... 
Holloways Caſe 3 yet 2 Keble 564, Smith and Teo- 
wens, cont. but that was becaule of the ſhifting 
way of pleading, | 

The Condition was, Whereas F.S. claimed to. 
have a Leaſe for years of D. granted to him by 
W. if the faid Defendant keep without damage 
the Plaintiff from all claims, &c. the Defendant - 


0 the other z and Ifſuez. the Jury 
Huband only ſealed ; Per Cur. this Verdi&t'"is 
buud againſt the Defendant, the Plaintiff is not 


202 - © ©TheLawof- ; 
rliopt to ſay that tlie Deed: ſhewn, is not :the 
the Condition to fay that there is not any fu In- 
denture, Cyo. Eliz. p. 796. Shy and Sronfes to. 

Releaſe Pleaded. 5 

If before' the breach of any .of the Corengin 
the Obligee -rclealeth rhe Covenants and” after- 
wards one of the Covenants' is broken, the Obli 
gation 15 not forfeited ; for there is not now any 
Covenant which may be broken, and fo theOb- 
ligation is diſcharged, but if the Releaſe had 
been made after the Covenant broken, akte,, 
3 Leon. 69. 

What is confeſſed by pleading Conditions per 
formed, 

Obligation to perform Coveniacel the Cine 
nant was, If the Plaintiff pay the Defendant 100 |, 
at Michaelmas, that the Defendant - would pay 
him yearly after 10/. for his life, and averredhe 
did not pay him 107. yearly, but did not men 
tion the payment of 100 /. by him, whidyws 
aſſigned for Error 3 Per Cur. its' no Emot, be 
cavſe' the Defendant by pleading Conditions per- 
formed, had confeſſed the payment of the rov% 
w_ him by the Plaintiff, "Moor ». 474: Goodwn 


ay che fubſience be anſwered, though = 
boy ects 6 hond Gr Cr 
| m all che Covenants, 
LEE. 
them in his Plea, which! are all che Cove 
s, Conditions, Agreements, and leaves out 


CAnices) and fo hath not pleaded performance 
dfche Condidon but per Cur, ate 
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Obligations and Conditions. 203 
one with Articles,” and if many words contain one 


thing in ſgnification, if -he anfwer--40 - them. in 
ſubſtance, its good 3 and the Condition was; If 
the Defendant /and7;: and their Aſhigns perform, 
&c. and he pltads he and 7 had performed, bat 
faith not, he and: +7.” and their Aſſignees had 'per+ 
formed, rc: and. it may be: they had affigned 
it over ; but p:r Cur. it appeareth. not there is 
any Atkgneey and it (hall nor be intended, except 
tbe ſpecially. ſhewn, and a- Bar is good: to coms 
mon intent, Cro: Eliz.p. 255./Emit'and Cole. ' 
,- Where aft Adct'is-to. be -datic .according to: 4 


Covenant, he who pleads the performance.-of it, 


to be done, Hut only a permattance,. permfirels 2 
good Plea-3- one Covenant was, That the Plain- 
tiff-to ſuch 'of the faid Lands: as 'by' the Cutiom 
of the Country 191c jacebant 'friſca thoald have 
free ingreſs, &-c. at his pleaſure, the Defendant 
pleads, quod 'permifit D. querentem habere intra- 


tionem O&* exitum, Cc. in tales terras quales rune 


fjacebant friſca ſecundum confuctadinem \pairiz, 
he need a. Aim in certain what Lands did ki 
freſh, and it ſhall come on the Plaintiffs part-to 
thew in what Lands the Defendant now permiſit, 
1 Leen. p, 136. 'Z ittleton and. Peyne. | 
The Defendant: is not bound 'to-plead perfor- 
mance of -any more. than:his. awn. Grants and 
pm wid. Dyer 26 H,v. 27. - _ ' 
ne Covenants with F. $. enjoy 
the Land 3 and farther, wh 9p ot of the 


Tithes ſhall pay $ 7. per annum, and is bound to 
performance 3 in Debt on Bond, its good to plead 


performance of the Covenants, ex parte ſua per- 
| implend. 


204 - - Che aw of - 


o—_ d. fi this i the F had 
jar nur oye 


Dyer 23 app 373: 
——_— of Covenants, the 
 _— ſhew how the Covenants are 
ks if it be in 7o-payment of Rent, he 
ought to ſhew od, wint oye Renkegg 

arrear, 9 H. 6, 18, 

Debt to Covenants; one was, 10 thay 
the Plainti brag” x 2. That 
Sir E.S, and his Wife ſhould levy a Fine of fuch 
Lands, &*c. 3- Whereas he granted a Leaſe of, 
O&c. to S. that he had not made any formet 
Grant, nor would afterwards make any Grant 
thereof, without the Phintifls aſſent 3 the Delens | 
dant quoad the laft Covenantin the 
ed, that he had not made any former 


pleads | 
of the 
Leaſe, nor had made any Grant after the Obliga» 
tion, without the Plaintiffs afſent. .Et quoad ommes 
alias conventiones, that he had performed them 
the Plaintiff demurs. 1. Becauſe the Covenantto 


out the Plaintiffs afſent, which is Ty 
ans > Per Cur. for theſe Cauſes 
good, Cro. Fac. 560. Lee and Laithil. 


| Obligations and Conditions, 205 
Tue, Trial, 


Ovenants in « Cle of lo hk. the De- 
fendant pleads he was. an Alien, bom at 
Paris in France, and an PR > and & by 
2 H.8. 16, the Leaſe void 
Donne wes nt 


6 cs 


ww 5 RN we 


paratus, &c, and leave - Ifue to the Defen- | 
dant 3 contre on. Condition to pay Mony at feve- 
ral days - the Defendant particular pay- 

ment 3 "6 Plaintiff replies, he did not pay was | 


7 Fe 
+ 


day certain, & hoc paratus, S&c. its ill, 1 Keble 
759. Charleton and Fine. 

The Defendant . pleads Covenants performed ; 
the Plaintiff aligns a Breach in not delivering up 
an Houſe 3 the Delewdace mickey, before the end 
of the Term the Plaintiff gave him leave to con- | 
tinue it longer: Per Cur. its a. departure,” the | 
parol Agreement was pleaded in Bar, 1 Keb. 678. | 
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206 "The Law of 
fterum by reaſon of any Clauſe, that then he. 
bf re any Suit thereon, the Parties ſhould chooſe 
four indiffexent Perſons for the ending 
which being done,” the Obligation 'to be 
and in fatto faith, that Controverly did ariſe 
the Plaintiff demvrs 4 per Cuy, becauſe the 
fendarit hath not ſhewed what © irife; and y 
clauſe, the Bar is' not good, for it extends bY 
every Covenant, only where ſtrife atiſeth, 1 


MTqECC..: 


_ 8 Bs | 


3% Parmort and Griff. I 

© A Condition © for and Pays 
the Covenant, and a—_ farther, that the 
tiff” after ſealing procured F. S. to aſe the” 


denture; and (rvth where and fo the 
ture became void : Per Cur. its againſt the D 
dant, the Rafure not being in a_place 
and the Rafure trencheth to the advantage of 
ſaf who pleadsit3 and if the Indenture” bo 
become void by the Rafure, the Bond had been” 
< 1 Leon. p;282; TheLord HA. | 
Ca 
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Pavers, by x Lora) rt 
ns, that it was fiollen out of che Plaintiffs 
Cotnting: houſe 3 the Plaintiff 'dermarred 3 che 
Robbery is a good Bar ; but the Plaintiff per Cur, 
diſcontinued, becauſe a Rule” for- T of 'the 
Robbery was dilobeyed, 2 Keble761, 779, $30. 
Vere and Smith. 
'A Condition' to perform Covenihts 3” ons wa 
tot to' take a'new Leaſe without affent of the 


ff ;" the Deferidaitt pleads he took” no new Leal 
borer 
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Obligations and Conditions. 2073 = 
Indentur. The Phintidf teplies, he 
Cs, the R 


el 

—_ ; Denys and Ihatby | 
. 3 Kebie $24. Zerry hs 

A Conditzon to pertorm things for which he | 

Defendaat 


ſpecially, that he acknowledged & thing in 
nature of SRI, but upon Cf rery ; 
it appeared to the Court it was not any, ; 
zance'3. male, for it arnounts he es "þ 


1 Rolls Rep. $3. Fletcher and Forrer. | | 
4 tion to pay.unto the Plaianft all ſuch [ 


ſhould come of his ful Age, &c. The Defendant 
pleads he paid omnis talis Leg ata qualia ad tale 
s generally, without ſhewing the particulars, 
time when, and fo the Plea not good, 1 Built. 

f- 43. Stone and Bliſs. 


To do or permit other As 3 to ſave harmle(s. 


A Condition for ſaving the Plaintiff barmleſs 
from all Legacies 3 and ſhews for Breach, 
there was a Suit commenced againſt him.in Chany 
cry for a Legacy ; Per Cur; this Declaration is ngt 
good, becauſe he doth not ſhew ſuch a Legacy was 
dried, or that he was chargable with it. 2,, Be» 


— "RE" ITS: "2". "RE ” - OS. 


" nifie the Plaintiff and his Lainds in. Sale fron an 


otherwiſe upon Iſſue no Venue can ariſe, 2 
19. Dowty and Fain. Tebv. 226. id,Cafb, t 
Brownl. 117. id. Caſe. vid. 1 Rolls Abi. 430, - 

A Condition, if he fave hatmlefs and ; 


annual Rent of ſuch a Leaſe during the faid 
the Defendant pleads quod # tempore 
ſcript. obligation. bucuſq) exonerdvuit &'s 
nem conſervavit the Plaintiff and all his fad 
from the faid Rent, Ez hoc, 8c. Plaintiff demun, 
he ought to ſhew quomodo exoneravit, it being a 
ificavit, it , Cro: Fac. 634; 
_ and Obbins, —s. gs | Y "i 
To fave harmleſs 'from Incurbrantes, vide 
antea. | 
A Condition to ſave harmleſs from ſuch a Bayl 
in ſuch an A&tion 3 the Defendant pleads quad 
libere &- abſolute exonerawvit; &c. and ſhtws not 
how he had diſcharged him, and therefore M3 
aliter if he had pleaded now dJampnificetus, Cn. 
Fac: p: 363: Codner and Dalby. 2 Bulſf. 270. 
A ition to ſave the Plaintiff barmleſs x 
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. 2 - 


Judgment had paid the Debt, it would not ſexye; 


tor he was dampnitied before, 'Cra, EY. $264. Buſh | 


and Ridggy TRE RIPE wx 

Ad. yort by Mi i verſus Ulnder-Hheriff ; 
The Defendant | pleaded he ſaved: him harmlets; 
the Plaintiff demurs. mele Plea, for;he may fave 
dm harmleſs. in many things, and.-yet the Plair 
tiff nay be daraphitied in * other 3 he qught 
to. have pleaded non dampnificatus, Stiles pe. 23: 


harmleſs, and ſhews not how, '- Era Fd. 1653 
Alingtons Caſe. | | Wir! 
. The Defendanit. pleads now — the 
Plaintiff replies, and ſhews a Breach on the. Des 
fendants part, wherein: he. was; nified3/ the 
"4 derauns,, _—_— _ : 

to be at Weſtminfer, a not i 
what County : Weftminfter is, and: good; Stiles 
: 142: M. 24 Cars B. Ri; Nelſon verliis 'Towy* 
% : "LOR: ob GS 4 of + C1 + 
| A Balliff conditions-to, fave. the. Under-Sheviff 
harmlels in executing; Proceſs, &'c, and ___ 
Breach chat the Baill had ;not executed his: Ware 
tant upon Proceſs dixe@ed out of, the. Exchequery 
to levy ſues on Lands in- the Mannor of 4->hut 
he doth alledge that-ithe Marinor- is within : the 
Hundred wherehe js Bailiff, quod -apettuit, nga 
good' exception 3 for a- Bailiff cannot executes'# 
Precept out of : his Handred;:1Seuber ip, is. Paſch. 
$3:Car. 2. Stoughron and Day. Allen 5: 10.463 
Go 1s 21/0 REIN 15 roi IE. 
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are liable to execution 3 and if the Defendant after - 


Car. 1. fol. 16, Hroth and Elſey, that be faved 


weed CO COOnnYy OY GEE IO TORSO 


270 . "Thelaw of. 
 1»/The-Condition of a Bond foe te 
tigee' harmlels concerning his buying 'of 
Goods at fuch- a ptice,; extends: not to the Price 
but to the Title, Allen p. 95. 

ii Eondivion. to fave rhe Pliintiff and Inhati 
tants-of NN. harmleſs frotn alt Charges that may 


bappen- by \plating -. "in a HH" 


EEE 


is ſeton the Febedns by Juſtige 
and-Overſvets, -good, withoat m_— any pats 
cular Inhabitant was charged 3 the pothbility that 
they may be charged by the Rule, is 'a ſufficient 

y + Keble 392. Taverner and Que 
Fokwmane - 


A:Condition.-tofavetarmiels from all Dating 


that! cnay by non-payment -of Legadits 
being - Execuror-of-F. $. the Plaintiff 


damage in Suit by Legatee in Chancery 3 the 
fendanc demurs;- Jadeadient pro-Quer. 1 Keb.Hil 


14,15 Car. 2. p. 464. Gibs and 7 ailor. P\ 
A Condition: to-fave harmleſs of being Bil 
Gen eypammces the-Defendanit pleads row daw- 
nifiedre on Oyer; the Plaintiff replies, ' the Defen» 
dang-did not appear, 'per quod che Sheriff did 
prolceute. hirn per Webit um dogs \ exr ſms + _ 
ng a Suit alledgrd is:2 ſufficient Breach, per 
den, Q. 2 Kel fol 6a5. Poſe 22.Car.. Þ 


"A Comin mas role te Bake hank 
Actions. and Damages 4night 

upon. the releaſe of the Defendant out of Exeaiy 
tion (being then in execution at the Plaintiffs Suit) 
fr&h all Perſons that might trouble him concern 


ng 
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Obligations and Conditions, 5re 
the aid Releaſe : the Caſe was, The Phintiff 
ſued N. in-the Court at Y: for too /. the Defen- 
dant and one H. *became Bail; the Plaintiff had 
un rot en againift' N, and alſo the Bail ; the De- 
ena 99 thereupon taker in Execution 3 but 
t was taken in Execution, H. 
the rags Bail gave hin Security for the Mony, 
and-in conſideration "thereof, -the Phiniff 
ſech 8, that he might'take out! Execution vain 
the other Defendant, and rhat'he -would not” re- 
lee his without the conſent of H. whereupon 
H, procated him to' be taken-in Execution, and 
he” then - moved the - PlaintifFco-diſch him, 
who acquainted him with the i nods to H; 
xt /apvs,” thereupon the une this 
Bond, and. conditioned' projet, SG: he diſcharged 
him, and-FHJ. opt dans ol do 
and recovered 150 /, damage : ſo 
the Deferidant demurttd 3 
this is 4 Breach, for by the 'word Sanogts) not 
only intend damages which ariſe directly by 
the 'Releaſe, -but to any other collateral ' At de- 
bs, 4s is this promiſe, 'Hob, p. 269. Wilden and 
Wilkinſon, r Roll; Aby. 43114, Caſes 1oid. 1 Rolls 
Abr. 422, 4d. Caſe. VE... 
| Condition is to perfortti -an Award; which 


hy That the Obligee Obi fr OE de quali» 


bet materia cont _ 


which the Oblipor had dependitig gal Mii 
that the fd: Sai {hall eca(e ; and after th el 


4 
. 
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ſtation as (hall- be a forfeiture- of AC 
for he'is not at any damage by _ P. 13! Fac: 
1 Rolls Aby. 432. Freeman and Sheen: 

A. and B, are bound in. an Obligation. -to 
form <ertain Covenants contained./in; an - 
ture 3 and one is to pay Mony ; and Cj covenants 
with .4. and B. to fave them harmleſs. of all 
things contained in the fame Indenture x. and. after 
the Mony. is not. paid according to the Indenture, 
by which the Obligation is. forfeited,,;yet C, is not 
bound to fave them harmleG of-the Obligation, 
for this is a. collateral- thing: to the Indenture, 
M. 5 Fac. 1 Rolls Abr« 432. Scot and: Pope verlus 
Griffin, 

it Condition recites, That the Plaimidf at-the re- 
quelt of-the Teltator was bound in 2900: to the 
Commithoners of the. Exciſe 3 and.if the; Teliator 

acquit and diſcharge, -or- ſufficiently fave, harmlels 
from» all Suits, Tropbles, &:c.; concerding; the (aid 
Bond,then, &c. the Defendant-faith- therewere no 
Suits > the Plaintiff replies, there wis- a.Sc. Facs 
out of. the Exchequer, and hewas|foxced) tÞ 16+ | 
tain an Attorny, - andi give him314 4 &, the 
Defendant demurs, becauſe, no notice; of. the Suit 
is given to the Defendant : per, Cur, there , needs 
no-ngtice,. 2: Keb, 529, 609;:;642.: King and Ar- 
kins, Cro. El. 613» Fox and Wrigbt-::!: 

The, Defendant: is. Security to the Plainciff for 
payment : of - Mony .as;; ſeparate Maintenance to 


UGien/e, Wife 3, Ra ig pi is, that 
on brought an 54010 4/8 
Pe on bh his promiſe; 40 X ſo, mu Tt 


t,n0w, wha, was: 
reruic the. rel}; Ma Gn ir Delcatn 


obligations an Conditions. 213 


not bound: to ſecure che Plaititif, 2 Kee p, 106. 
Campian verſus Skipwith.”” 

Cotinter-bond writ in a Book and good, G-- 
E.. p. 613. Fox and Wrig bt. * 

It the Condition be <0 38 hatmileſs from fuch 
a thing,” this doth not. extend to Actions" in 
which he might have Jawful defence without the 
Obligor, 2 H. 4. 9, * 

A Condition to fave harttlef och *, S. j 
7.$, after faith to him; that. if he will - 
his Houſe he will beat him, by which mena bi 
dares not go to his Houſe abbat his Buſineſs, the 
Obligation is forfeited, 18* Ed. 4.28. *© 

To plead he had: faved the Plaintiff harmleſs,and 
not to ſhew how, "is ill, 'Sriles p. 219. Sherthf 
yerl, Timberly, Allen 72, Elis Box: If it be that 
from time to. time he hath faved him'harn.leſs, 
its well enough, Stiles p. 353: M4 1652: Bond 
and Marti, Bat in Condition to fave harthleſs 
from Eſcapes; 'the Defendant pleads he had faved 
harmleſs, but faith not how 5 and the Plaintiff 
demurs generally 3 Per Car. its ilt on fpecial de- 
mirrer,” but aided by general” demurrer, 2 Keble 
625, Hebſtaw and Warren. 3 Keble 198. Fletcher 
and White, . 
ov diſcharge and fave hartnlefs. Qu. if any 
ifference on Manſers C e, 1 Keble 9. an 
and Thomas. þ wh 47 OR 

In ſuch Caſes the Plaſhtiff ought to plead: non 
dammificat; for 'that he hath fav 
doth imply-he was dammified” Thid: 
- CH was to fave wet _— 

a Nomme agatriſt 24, To 
faved high Karimlg, and'ndt"to ſhew how, is" 


"8 woke 1 


- C4 
' 
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bed te rinfolep 
rn it had been 


Condition 9 
Child : 5 the 


cord. 2. Jaſgrene: 
fendants Bar is ill, in po fo he qr rare 
affirmative, and ſhews not how.-.Nas g OnÞ 58 
ras. had been, go0d.3 and it is.npt helped. by des 
murrer, it being matter of » Mareb. 121, 
”, 200. Anonyomns, 
A Condition to fave, harmleſs Gn all Obiiga- 
cons which he bad enered into for him 3 the De» 
F © pleads, youu Nagy es & 
conſervavit from all t Obligations, 
not from what, and, yet good, 'becauile ; them 
an. 


might be many, and ſo to avoid. 
pleading ; and becauſe he pleaded not. 
exoneravit, bat generally, the Plea. was 
 - « Braban and Recon. Vn, 
Condition to fave the Pariſh barmles of a 
Baſtard £48, (aide the wy the Deſendan 
[drm the Plaiuriff Teplics 
FN Dao other, fax'the {pace of 
mongh, provided. for abe Child, whinelare the 
Fa 


I 


40 «. fox; its Maintenance ithe, Defet- 
ejoins, he offered ('s maintain the ( 


_— 


= 2 
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| his own Charge, and che Pariſh refuled) to. per. 

_ boc. paratus, IRE & 

it is a+ departure, | 

have CY 
444: 2.' Keble eo: | 

Rik and Hodges *\'. 


Conter-Bonds, Sureties. | 


F che Cenditivn be todifcharge.aucehet again 
7..S.. of an Obligation /Wheaein;he is bound, 
be ought to diſcharge him.” of the: | tion. by 
Releate, or otherwile x and it! is not age : 
| Gre him harmiles, 22 Ed. 4.40.6. 7:61 ; 
The Defendant. \pleads nou 'daxmificatus 3 The | 
Plaintiff replies, 'the'| Mony was | not} paid at+the 
day, per quod the Plaintiff became” \onerabilis, and 
duzti not go about his: Afﬀairs 3 the Defendant: re- 
joins, her « the -Mony. was tendered and _ 
eb/q7 boc, that the Plaintiff was 
Plinaff demurs;  hexe need not be ED | 
ipecial damage 3. but] the faying he: could \notat- 
tend his Butinels is 4ufficient 3 Judgment pro Quer. 
ray, 336 Tin. 26 Car. 2 B.B. Tang and 


A Condition to monte dicharg, a 


ons ae 
ye harm $\ 

mpeg, rr and of all __ 

the Plain- 

retain an 

re 
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—_— whith may: happen - thereupon + 

yer tne Defendan ps yp pe 

tiff replied, headed, forced to 
hy; $466 POGTED 

hy not 

murs, becauſe the 3 a——_* 


216 
ticular nxrig bid? the Salt; CO” | 
not- bound to give ſpl notice Ciderfon pe er 
Car. 2. King and At | 
n Obligation thade wg 'S. > ad ma; 
reb ſecuritatem. inven; ). Shgeſcoen war 
F. D. put his Seal to it 3. this''was his 
Cro. P. 29. Eliz. B. K. Shiiaprs verſus Van 
Stevan. | 

One* is hn with another as his Surety, * 
jointly and feverally, they are both. principals, arif 
neither Pledge nor Fidejuſſor for :the' other. 3 and 
one cannot have the Writ de. plegits arquietands 
againſt the other 3 for this lies not bat where: one 
is named expreſly as Surety -in the Bond, Hob. 53. 
in Foſter ad © Fackſons Caſe, Dyer 370. \ 
- B. was bound with K:\for/:the. gayment«of 
2007, to A. B. The Condition was, I £, ſhall 
ſave harmleſs B. of all Suits; Quarrels and: De- 
mands, touching \and concerning -the faid Road 
of 200 }. then, &'c. B. came tothe: place of pa 
tnent at the day, and perceiving: no: Perſon 
prefent to pay: the 100 4. for K.- he: to. ſave the 
penalty of his Bond, paidthe.z00-J.:to A. B.'and 
fo brought this Adtion uponahe Counter-bond 3 
and upon #» damnificatus pleaded, the Plaintiff 
replied, and ſhewed all the-ſpecial matter 3/ the - 
Netendant demunred 3 adjidged pro: Quer, for it 
'was hatm to him, and its: ork phos for the 
Plaintiff-to be arreſied/or ſued; And; this Plea of 


10% dammificatus implied, that:the Defendant had 


ſaved him harmleſs 'as by Releaſe,. payment, or 

otherwiſe. \Tecror of -Suit {: that he dares not 

go about his Bulineſs, 'is darmnification, though he 

be not grrefted by Proccls, $5 Repc'24, —_— 
Cale 


Obliratidns and Conditio ns ar7 
ifſaed out againſt a Surety, * 'is a dan 


| þ-ntirg 2-Bul#. 105. Reve verſus Havih4 * 
| ' The Cuſtomof London is; if many arebound 


one of the Sureties be ſued upori the Obligation, 
be may have'a Writ ode Contributione facienda 


zpainft the other Sureties 3 »ſucly a Writ was: 
brought' in Jondav,-and removed in_B. Re but 
it-was remanded; \Moor 9; #6 6/4 Leo. ps 166, 
167, Off and; Fobnſom, The Book of Entries 
160, + / C3 DUB 23 
One Surety may pay che Manyand have the Bond 
deaced to him in Chanceryx0 make his advantage, 
Latch 170. Dawſon's Caſe;''” n 
The Surety cannot plead that the -principel wis 
kept in Dureſſe; till he and the rrp 
into. the Bond, though the incipal might 
it; for noe ſhall avo3d: his vn Bond for: hora 
priſonment or dangfr of any 'other 'than hianſelf 
only, Crook ' M.: 57 Face f0. '1 V7." Huſconsh' wid 
Stonding,” 1. /Brownl. p. 644. Mamel and Cabbs/-- 


The Defendant! in a Counterbond 5 "the 
"the Prin ws omnd 


and it ſhall not be intended thavittie s Se inal | 


of the uſurious- Contradt;7 
Robinſon 3nd Moy 'p.643; eqyotory toS on; 
Noy p. 7343 Ay 63. _—_ — 2 Leone 


TY —_— Prowts. The pr bom 
1 and collateral Aſſurances: 
ef ure rw; DIY 


for the'ypay- 
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218 -::+/15;The Law of: 
ment of the Mony let, - bat 6x he Ine of 
the Surety. ||, 
» A Condition faveharmlefs in aCounter-Ban. 
The Delndan a id not the Mony at the day, this 
a'-prelent Forkinmei of the Gounter-Bond, for 
be bach put the Plaintiff .in danger-of being ar« 
xelted; ances me ne 4 Bulfr 9.233. 
Fbbops and Folmſan, BL. er 
The endavt pleads; he had faved the Plain 
tiff. harmleſs; The Plaintiff replied that the Mo» 
ny was not paid, and Proceſs went out againſt him, 
The Plaintiff t<ayns, ht hiad not any-notice of the 
Damnification. : No © :good Rejoynder./ ' 1.- The 
Defendant himſelf ought to take notice of the At 


ok-2 Stranger. , 2.: It.is a-departure from the Bar, 
I, Sanders 7 Cotler ana Vid. the 


Pleadings. 
Wa'Man be bound to pr 

damage of an-. Obligation, 

gation to be forfeited, yet rekes nat any Damiii» 

fication, and by thisthe Counter-Bond is not fors 

feited, cned in Freeman TL 

ed Qu, de hens 2K 
Defendant. picads, that: $« (the Cridi 

tar 4}. fucd the Plaintiff on, the: Bond; | and | had 

Judgment 3 but before Excoation be detivereliths 

Many. $0 the Plaingiff to fatishe-it 3 no Plea'3 for 


and, Harvy,. 4 Rolls Abr. 43h. Id. Gaſt.” 
The Defendant pleads, that ut the day of x 
ment he was going. ed jolvend. and that the 

tft —_— betwixct him and-another 
the Defendaut to BE until. 


©. &  _ 0 0" we x 


ao > © * - 


=. 
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to priſon, aud that the Plaintiff waynat 


2 Month, no Plea'4 for he Chg Fg 
Plaintiff was moleſied, and thet: he hid datisfied 
b mach, or that was not. twolefied, Croak Blizz 
393, IR Ha 1%: 


Surdet, it's an il. Sarcmile and no Bas, C/ivk Elie 
672. Morris and. Laettevols! |: 

The Plaintiff dechires,, that at the Requeſt of the 
Defendant he became bound with aithird perſon to 
pay Mony to F.S. ata day'3 andthe. Defendant be- 
came bound to,the Plaintiff agent 
the Defendant did. pay.ghe Mony ti F.Satthe day 
for which the Plaintiff, ; was, 2. 6d in _the 
wean time ſhould: faye him barmileks, thitn, &c 
The Defendant pleads, : be canſed3be' party wich 
whom the Plaintift: was bound: to; < {himſclf 


The Plaintiff denies 'not.the Bar,:bat fays that « 
Lititat was ſaed out againſt. him, angl:fo feared, 
The Defendant demars 4 the Plga:is:ilh amd: the 
other hath alledged. av. 81 Breach-4-) he faith not 
he took a ar. prout patet per Record.41ithe words 
(in the mean time.) refer to_the lalif. bi 'the 
Jug wr Judgment :g#0:; Defei Silks pi! 3566 
wng and = TOE YR” Ong 25 
y prayea out: of the Coroners hands by .ono 
who had paid the, Debt 2s andy ns 
Eiger and Claſon, + 
'A Condition, wheress the PlaindiF -jns ob 
in ſuch Obligations for the gr ag = mp7; he 
were charged or moleſted in his Body or Goods 
for thoſe Obligatigs, -he would Within a Month 
latistie him for it, The Defendant faith, he hath 
paid him ſach-a Sun for- all: his Charges 


Obligations :and Convitions. _—_ : | 
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of pleading 


+4cebans friſca, ſhould” have free ingreſs, Oc. 


'N 


v wc + 


| * TraConin wi. Capi Dad 7a 
of ſuch Suretics they to N, that 
Oc. ended Hut RB, I 
N. in 15 J;:and” R. C. 'did op rs. 1 
N. to R. F/and B, for t : See the form 
ohne if good Pl, Fe, 1 H. 7.30.6 
ik Þ 54a TAE 7d; 
$i an A 5 which 
he was Bail for him. The © t he 
Had paid to F. Si 20}. i ſatisfaction of the $3.1. 
and {o kept him harmleſs ; -bat-for that the Plain- 
af might be darrinified before the payrnent, to 
oma mags anſwer, the Plea is ill, Crook 
156, Davies and Thomas. 


" te 'or a Counter-botid for Sceurity'of Bail 
giver of the Defendant. The De- 
ne ary 5, The Plaintiff 


replied Nom-compardit.”” The: Defendant rejoyns, 
that the tirſt Bond given was yoid per 23 H6. 


and that there -was no Latitat iſſued forth Þ 44d 
Coy. this is a departure. ' But notwithſtanding; the 
Bond che\party-is not eſtopt to fay thete' was 'no 
Latitat ;, but the Non-appearance is a damnifica- 
bop/he* the Bond void of- not, "1 ' Reb; 59, 9, 
= © Condition 11 permit | 
Here no Acis'to be-done, but-« 
he-nced he 
cally; 0u fie or pernmſir is a 
A Covenant, this this the Plaintiff' to ſuch 'of the aid 
Lands, as by the Cuſtom\ ofi the Country rhe 


The 


C0 =; oo 
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xe, and Judgment pro Quer, 
us that the Ee be Aline of, che Wt 


Dbligations-8nd:Conditions, 221 
The Defendant pleads,: quod permifit ' Querenters 
mrore, Kc. in talet terras iquales tunc yocebant 
friſes ſecundum. conſuetud, patriey he need not 
lhew what Lands? did lie: freſh, x: Zeow. p, 136. 
Littleton and Peres |! | + | 
L. covenants with $. . that he would ſuffer him 
ad: his Affigns- to; liave free ingrels, &«. .into 
his Houſe and Shop without let or intexruption of 
the (aid L. and that S. appunuavit one T. nt ſer- 
viewem ſunm- in Meſſhag. &c. intrare. in uſu 
de S. ſnyer quo preditt. T. intravit, & pre 
dies L. expalit : Moved-in, Arreſt, 3.ht 15-ab 
kdged [, expels the Servant, and this /was the Ex- 
pultion, of the Maſter: 24: Appurttuavit'intrare, ' 
and doth not lay , what time, . for perhaps his Li- 
ence-to enter might he Thames, '34 It is. not 
laid at what time he entred, but ſuper quo. infro> 
"#5 all theſe Exceptions were overruled, 2 Rolls 
Rep, 78, Smelling-and, Lowe. #01900 #47 
. The Condition was, it. 4. (a Stranger). would 
rendeg himſelf. to an. Arreſt in_ſach- a place; The 
Defendant pleads. 44 wasa Servant toa Parliament- 
Man: and pleads; Prigjledge. The. Plaindif der 
mus; ,Pre-Qger, for: + amight xenger. himſclt, and 
kt it.be at their, perj} 2, if they will arreſt hira, 
1 Brownl.'Rep. 91. Fackſon and. Kirton, 1 
A. Condition to: perform - all Covenants in a 
Leaſe made by her. tlesband of a. Warren 3) ane. 
whereot- was: to-do no Act to.difturb the Leſſee 3 
lhe Sonny | Apeſhen Husband, __, ws. 
on,the Pliintif and. cut. his 'Nets, no. Litlc bei 
lhewed by which be entred 3 The Plaintiff demur- 
It: is not requt- 


425 "hea or 

but hk, the of Contra; has dich 

have av the Hasband as + her 

t Keb: 348; 512; Hell vets Orfunt US? 
One 15bound wo his Tenants to' tie” the 


. Common, and that he ſhall not aker the” Cork 


of the Common, i/it, and that he 
not alter} ec: pd Ph Plea generally, 's& "os 
Dyer 279. 

Condition to ſhrrender Cothlold Lands 


HE Coriditlon was,” that he Obligde ſhin 


ſurrender his Land to theſe: of 
the Obligeez he , he Kid 'lrrtndred it; 
M Plea, he- had not ſhewed' when 'the 
Court of the Lord was holden, med 
Llewellits Caſe. 
The Condition recitin whos fit 
Lands were to be ſi red by: 4. 8./ather'full 


ape, to the ufe of the ſaid Hirtmond and/Guy'and 
their Heirs, and that Gay ſhould pay to'Hkrmwmond 
331. at ſacha day, and if he failed if ſhould” be to 
the uſe of Hammond and tits rirs. It was condi- 
tioned; that if the rhe" faid*H.S. 
at her full age to ſorverler t9'the aſs of Hammond 
and his Heirs, and" if Hammond "and. his Heirs 
might have and enjoy the faid Lands pany 
his Heirs, then' the Obligation, &e. * 
fendant pleads Gay paid riot the 33 1. Fr rs 
A. $. catne of fall age ſuch a day, and afteivards 
at ſuch a Court in fall Conrt did {i releaſe 
and quit chaim to the Plaintiff, being in 

all her Eftate, Right and Intereſt in the fame T& 
nements, and that the Plaintiff always efer' we 


” _—_ oO OOO 


Obligations and Coliditions. 232 
have enjoyed the ſame Tenements, The Plaintiff 
replies, quod bene &-verum eft, that the faid .4.S. 
did ſurrender prove, &c. but that afterwards (ſuch 
2 day) the fad Gay entred/and-expelied hi 
Deſendamt demurs, per Car.the: 


extend toitz and per 
farrendred and zeleaſed in Court) is goodandcer- 
tain enough according to -common- intendrment, 


 Andalthough it be not faid ſhe farrendred wo the 


uſe of the Plaintiff, yet it being alledged/it 'was 
funendred in Court hari: + by che Phintiff 
and confeſſect by the Replication, it's good, Cool 
Car, r fr Caſe, Hammond and Dod.. 

The Condition,  wheveas F, held Copybold 
Land of Sir F. K. if he within-fix* Months after 
the death of. F, -grxanted the Land'ro-the Plainciff 
and two others whom. the Plaintiff ſhould name, 
for three Lives according to the Cuſtom of the 
Mannor, that then, ee. "The Defendant pleaded, 
the Plaintiff nominated no Lives. The Phantiff 
replies, Sir F. K. within the /fixth Months 
tto FS. anÞ'twe ods feentadr Links, who abs 
"gt the Defendant 


fhinff in_bsR ation chat 
are Copylo :Gondition reciting 
nun Coptoll, ke 4s _ Orvok Far: 
275. Sir f. Kavnes Caſe,” 


2 . R 4. 443 0b 
To ſazisfie Imbeziled Goods. 
# 


© was. bound. to fatisfe for Goods he had 
imbeziled'; he: place that won ke 6 


damage No Plea | 33 H. a 474  Hillaries Coſe 
Ti: Condition, if. A. turned over Apprevtich 
ſhould waſte the. Goods of his Mafier, to pay what 
the Maſter was daranified 3 no- \daniage- pleaded, 
Plaintiff fets forth goods waſted; buit ſets forth no 
notice” given to'the;Defendant 3 no notice is nece{+ 
fary 3 when any one undertakes fora third perſon, 
he muſt anſwer-fot him at his peril ,-. becauſe. the 
imbelilment is not. in the Conilance of. the Plain- 
tf, and the particulars. of the Goads waſted need - 
not. be ſet forth. 1 Keb. 467 670-1. Frinch al 


| Peiree." | 


vp enjoy Office. 


- Conditivn;: Whexeas! tbe Plaintiff af De 
tendant be'now joiritly (friſed of the Office 
of the Regiliry of the Court'of Admiralty ; if the 
Defendant ſhall pexmit the'Plajatiff to vſe the faid 
Office, and take. the profits'of;it to his own ul 
during his Life,; without let or' ingerraption dont 
by him;. then, - ets parking 2: 7s ip = 
the Cuſtom of the ryan. of. wy" Ok al 
Lord Admiral might © the 
his own Life mg ; ge Clynton = 
co the Plaintiff and Defendant, and 7 
the Lord Howard My to Wade, who cd 


+4 260 
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as a hdr time the Defendant liſered 
organs nin aqua and to take 
the Profits; the Plainiff ; male ples, for ifit. 
be the cuſtom off England; then its common Law, 
and this cannot be tryed, 'for no Venue tan be 
from the Realm of England 3 alſo he doth notian- 
GEARING the grant of Admiral He 
wird; for though Wade might put him 
out, yet the Defendant could not; - 2 CLIN aj 
Feld Hor f had polleſſed arid enjos 
thePlainti enpy- E: 
repens ec. Oo | 
» quod habuit [us fuit & ocen- 
pevir, &c. Jury tind the P Enid! di rg 9-25) 
occupy that Ofhce,, but whether thac be faid 
having and enjoying, they doubted. Per Car. di- 
verſity between in Office in vey and an GlTts 
reputation for of Offict in reputation there cart lie 
no other pofſeſſhon but by occupation, for it'is no 


Office in Intereſt, ' as Office of Marſhal, of Juſtice of 
Allige, Cro. Elizs p. 382: Dudly and Kingon. 


To procure an Office, Place; \Benefiees” 


He Condition w if S. tre a Orane-bf 
har hemnext Avoydance has ofile Arch: Deacon 
buf. tobe made 10 the rham, fo that the 

gu ngbam to fach'nexe A may 

that then, &- the Cate was; 7 the means of 
the Grant of thie ſhil next: was made to 
Bingham, but before the next Avoydance, the 
ſent Arch-Deacori)was made” Biſhop, ſos the 
Gnament to the mou Avoydancs apgertuined £0 the + 8 
Ween ; Per Cur AT - AAAS” "þ 


— BATES DEPER. PTDSs. 
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2A &:3 - neil: oP ab #: 


eure;a Market torbe granted, within) kin. onthe of | 


e;-2td; chat by maſon of theſb words. Clo that Rings 
ham may: prefeiity9) (3. Lycos 153. Fingbhin voy 
Sqwnes © om aan Mal 518 nh, 


+Coudition, if the: Defendant da not,Jawſully pro« 


Ut pr, tht they he Og ro 26 
wit purpoſe, that t Qhligen pay 20 1, | 
the Ohligee, tharizrts, wg wares To 


19%, and 10 no Markt: proouxed; :Obligee ſhall 16 
cover the 201. —_— | On 2+ NIen 467 


nn 
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PE Man bind Knit Procuxe. 4 Stranger 0 

make; a Releaſe. of all his Right:;and Title49 
Lays; che Obligar muſt procure him to, make ſuch 
a Releale de fatto, though he had'tio right. 1.Sav: 
ders 2 16. Doughty and Neal. V, ide there the Form 
of the Condition and the 

A Condition if F.S. make Obligation to the 
Plamift before; Afrchaelmas, thatithien,  o6/ 
Defendant pleads F, S, made the Obligation, 
ſealed ic and delivered ic to,another::as his Deed, to 
the Lie of the Plaintiff 3- Per Cur its.no 
ante, - tor perhaps the: other will- not-deliver it © 
the Plaintiff, | Gree Eb, p- 143. Sago end. Drege 
Cot, | 

Condition to pay 16a 4 to--the Plaintif{when 
he (hall take a iuthcient diſcharge.fgom- 4-/and'B 
rb payment gh: an Acquittance lag 


one 
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iprof 


- _— of Cont pes of 
—_— EGS 10t- appoint - 
any ſp or di pes, Ge. no tn fobIt Y - 
be alledprd he c dex wo vil,” anc 
tendered to the alt6h ls for irs bn 
his pait in” diſcharge | Nick is” tion; to draw 


ſuch # men's the® all wy y 
Eliz, 716 amb an ADS, $ Rep! 
The Judge is 2  firanger ti the Oohditioft, 
hath taketi eb: woteyr bes it ar_His 


he' ought +to procure "the -Jadge to 4. 
Limbs Cafe") | POET 

A Condition, in Obi - deliver to thePliin- 
tiff an OH ich” he was Rn te 
Deſerndanbefore fuck; # day; that then the 


Defendant ſueth the Plaintiff apon the Obligation! 
and recovereth, and aftepwards and' before the day 
he delivers Tt to him "this is no performance 3 
though the ,wotds were med, yet the intent: 
ws not; for the interit was, he thor e the 
Oblgrion for his diſcharge, which is not by. the 

7; or fr anfit in vtm. Aitatam,/ add Ne may 
why * behefif of che judgment, Cry. Elk, p.7- 
Tealt Cafe), 


IF tran not irttired be* bound to make a 
Died,” Riot” bount*tb {al” and delivet” any 
Q-2 Wiiting 
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leaſe to the Plaintiff, , The Defowags ans, be 
cauſe the Plaintiff in} his, | did not ab 


all Writings j 

to ſay generally; ahat he had 

Writi 28 4 8. Dyer 28, 4 H. 7 12. 
Condi the of 


tion ﬀ cer- 
tain Lands, at le and place. that 
the Defendant was there all theday toen- 


feoff. the;Plaintiff, and. at the Plaintiff- came not 
there to accept of this : Plaintiff replies; he was 
there-preſent. all the.day. to accept the. cnfeoffment, 
witheut, that that the Defendant was there ; its a 
good Replication, Doe. pl. 323-. 33 Ed 4 
43+... 


Candaies to vr Pais. 


Coon if R. H, upon x oy the 
tiff his Heirs or. Alligns deliver 
Poiſeſion. of ſuch a Farm to the Plaintiff, 
Heirs or Aſſigns, &c. The Plaintiff: 
verſion by Deed to Richard _ 
At the day H. P: alone. 

Poſldtou, without notice <5 


*D883 ASHER THY 


had been delivery to both. 2: The two Bargainees 
need not give notice to the'Deſendant' that they 
had the Reverſion by Bargain and Sale; * for being 
the condition of a Bond ,' it is at his Peril to take 
notice, being obliged to deliver it to' him-'or his 


Mem 2-4/1 Fa p 475: gs 4 and Pain. 


not deliver Poſſetfion to any but the Leffor , or 
ſuch perſons as ſhould lawfully recover. The Defen- 
dant pleads he did not deliver but to fuch perſons 
3 lawfully recovered it : Good Plea, he need not. 
hew hedelivered to F, 8. by lawful Tice, . 1 Keb 
3b0, 413. Nicholas and Pollen. 


Conditions concerning Wives. 


Ondion not to {the Apparel of his Wife 
its a good condition. ” 

If a man bind himſelf to a ſtranger to pay 20 7. 
fer Annum to his Wife, this is good, '1' Rot, Rep. 
334 Smith and Warſes. , , 

The Condition was to it his Wife to make 
2 Will, and diſpoſe ſuch ies 3 the Defendant _ 
pleads ſhe made no Will 3 -it was found ſhe made 
a Will, but that ſhe was Covert, &c. Per Cur. 
This is a good Will, within the intent of the Con- . 
dition, and it is but her appointment, -which the 
Hutband by his Obligation is bound to perform, 
jo oe 219 Marriot and | 


Defendant pleads. he 


mitted. ths Wite co make @ Will: 
amurs, 'Per:Cur. ITE 

.had. paid according|y, otherwiſe he-dorh but an- 
{wer wed ye SE ner. Genoilen 59þ 


The Condition, was, if, he ſhould forview 4.8, 
his Wife, thatif within Ne Menthoafr herds, 
ceaſe there were paid to-the Obligee 30073 40nd 
jor ſuck uſts and as the {aidi4. S;by any 
Writing under her Hand and Seal ſfubſcyibed, 6. 
ſhould nominate and appdint, that then, +. The 

limit, e5re- atty uſe for 
the: imployment of that mony. The Plaintiff re+ 
plies, ſhe by her Will-vi Writing ,'&c did ap- 
point ſuch Sums to be paid. The Defendant de- 
mars, becauſe ſhe ought -to-have miade'a Deed in 
Writing, and not a Will. But Per Cur. this Declara- 


tion was ood 5 a RE — 
A. S. Voluit & deviſavit, and not that vit 
poir:t :d by her 3 yet Per Cur, well enough: forit is 
not properly a Will that is. made'by a-teme Co+ 
how, but a Writing in nature of a Wale on 
376. _—_ __ Petres: + 
TS | to: the Wiſerto, deviſe 
zond atlithedic th 206 [. by filties;” and- well 
Condition to inake 4 Wilt in: the preſence bf her 
Husban, jor if herefuſes i fuch —o_ her Hu(- 


band ſhould appoint. Qs.” If -refufal bught 20 be 
alledged, or; notice 7 > Hiteband, 1-Kth 347! 
Harris ver{us Beſte. M LSE 962 45.) 
© Fo procute a Marriage = between the Dlaierifnd 


B. P.ſuch a \ day, or betcxe — 


' the Plaintiff before that day called B. P. Whore, 


" — C-& CUM. - a 2» WV QT A 7 35-E 1 
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and uſed other baſe, Language, by. reaſon whereof 

SNARELENSL SO ; 

go Plea, for he, tam not IGEAP'« | 
ocure! the ſaid Marriage 3: aud notw 


50 ; renids. they a ul PE Funnel, 


El. p. 694. Blandford and vie. 
{ Conkica to pay chat 2 E. B. ſhauld 
appoint after Marriage with + the Defendant by 


he laft Willy or qher Ons ages in tieb-form ; 
the Delendant: faith (ſhe made no Will, nor, any 
other Writing, .&c. the Plaintifh (cts an 

ment in Writing . forth 3: the rang re 
was after revoked 3. this is. no departure, PEREneT 

4 fortification of. the Bar, aud could wx te fa 
ſeen, and its xevocable, contrary 

my Cab 1 Keble p. $21: Sh "Shepard and, Speve 


A Condition not to meddis wi the Goods, & 
the Feme, which, were hex. firſt Husbands, El 


that ſhe and her Childzen m ted they 24 
r 


diſturbance, claim or 
dant 3 Breach aſh tha. the | that che Defeydant took 


and detained the Goods of the tirſt Husband 3 and 


| Une pro Quer, ang the Breach well a 


Car. p. _— Crewle and Dawſon... 


A. Condition, to, pay {© much, PERS 
-Wite 3, it good,, as. well a5 Ls * Gown, 
27 H.8. AJ Re bas ent .q1 4 vv 4 
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| Conditionto accept 6 Leofs 
Condition, If the Obligor accepted a Leaſe 
n_ == Lands upon the Plainti 
xequelt, a a nter-part thereof, then, 
Dx Defendant pleads, the Plaintiff did not 
him to accept a Leaſe the Plaintiff re- 
plies, he had cauſed an Indenture to be'drawn, and 
Tr acorn « g to the = Memon me get 
xed cum (era appenſa, an | 
Lie ed cm oe pe thereof, and - 
he refuſed 3 Iſſue upon the requeſt 
Error. 1. Sera is not Wax, ſed now allocatar. 
2, Becauſe he avers not the Lands mentioned” in 
the Indenture, are the ſame in the ' Condition 
but becauſe he pleads 1m requiffuit, and he 16 
plied it was ſecrendum formam Conditionis, it ſhall 
be intended the fame Lands ; and* if they were 
other Lands, the Defendant' ought ' to ſhew it, 
Cro. Car. 560. Lee verſus Ruſſel. 


Condition 10 appear at a Place. 


FE ©: Condition was, That S. and his Wike 
ppear at the Marſhals Court : $.appeats 
and pleads, Jars at the time of the Obligation he 
was folams & imnuptus ; Judgment; pu Goſh 
murer, Stiles y. 17. Pain and Skelt | 
To appear within eight days after w j 
warnitig ought to be ſhewn to be given 
Action t, Cro, Face 46. Telv. p. 52- Har: 


grave and Rogers. 


: | 
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Obligations'and Conditing. 239 

In Debt on an Obligation to appear at a certain 
day; Imprifonment is no Plea, 2 Rolls Rep. 136. 
Anonymus. In a Recognizance to appear, Se. 
Imprifonment by Commiſſioners''of the” Adaj- 
raly'is an excuſe, Moor 1. 251. Laties Caſe, © 

ACondition to come to the Kings Head, &c: 
on the 12th of 'OFober, and there elet two Ar- 
bitrators, who with two others to be elected by 
the Plaintiff, thoald arbitrate of all Sams, &<c, 
the Defendant pleads, on the 12th "off Oober 
he came to” the Kings Head, &c- and there 
ceded two Arbitrators, but the Plaintiff was not 
there; Plea not good, becauſe he ſhewed not at 
what hour of the. daythe came, nor how long 
time he continued there ; for he ought to be there 
{ long time before! the laft inftant} as the Arbi:, 
trament may be made 3 neither doth he ſhew that 
his two Arbitrators were there preſent, Cro. Eliz. 
$49. Edmond; verſus Marks. Eg 
" The Under-Sheriff took a Man by Attachment 
out of Chancery, who took Bond! of him to ap- 
pear at the day contained 'in the Attachment: 
Per Cur. the Bond is void, for: that the Defen- 
dint was not bailable upon the Attactimment,z Leon. 
3 Gagne and —_— ; _ / 

upon an Obligation taken in t 

Name, in the Court of Requeſts, with a Condi 
tion to appear before the Maſter, &c. the de- 
re nh. vom that Ge SMEDs | 
day by his Oblipation . 
he - i &f to be bound to the Ki in 60 4. to be paid, 
ars I Kc. and naught, ' becauſe it did not appear tobe 


taken in a Court of Record, 1 Brownk p, 6% 
Rex verſus Caſt Its 


A. 3&5 Gs 
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A Conrien 1 Maj Covenangs 3 .0ne. 

That the Letſee, his Executors or 
nor- any. other, who ſhall come h Ly the 
nay al 2 

ans licence of t 
We os, Children; the Leſſce. deviſe 
nr ine the Covenant is % EX» 
tends to. the . Leſſee and his Aſlgns, and ſhe ;js 
Aſſignee expreſs 5 {o, although: there/ was once- an 
Alienation by, Licence, yet! that Aſſignee cannot 
alien {ans Licence, Wherte;a Condition is iy 2 
Leaſe that neither he nor his-;Athgns ſhould alien 
without: Licence » the Leſlce . died Juteſtate,; the 
Adminifirator' was bound by; this Condition, Gro 
Ely757- Thorn aud Fawn verſus: King © {a 
Feme. 

A. Conditign not to alien without the confer 
of the Leſſor 3,the; Leſſee makes his Executor, 
and, .deviſeth this xo | him; the Execator . caters 
generally, the 'Teſtator not being indebted toanys 
this: is a- Forfeiture, 4 Rolls 4 429. Damyes 
and Symons, A Bag 


| Not 'F) nr wi wi aan 


A Condition, that, he (hall mo on 
a Suit. ,If he [continue it by an; Actorny{ ts 
4. Breach, 3 avir. it; che; Atzorny jexters the, Cour 
naren without his; Paige Gro. Jac: $25». Orv 
TV 4) - | p [32h 
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To convey Land upon Marriage, © 


HE Condition was, That after Mamiage of 
the Plaintiff, and having a Son by his _ 
that- it he conveyed Lands to the'value- of 
er nin. [in Tail taithe Yon, ©o enhoy after 
death of the' Obliger, that then;” &..! 
ſendant ſhews the day'iof- the: ber.» go" 
having of a Son, and chat he made #vFrotfivitttt 
fo 4 Stranger, to the uſe of himwIf.Worlife;"dnll. 
after to the uſe of the Son in Tail; the Plaintiff 
rephes, quod non feoffavit > the Bar is ill, for. the 


Infant was not rnade party to the Coriveyance, 
nor had any Deed to prove his Eftate 3 but the 
adrrfeted 


Plaintiff by the Replication hath ar 
10 be: good 3 and he' may traverſe the 'Feo 
or the-Utes, ' Crow Rlizi p- _— Sratfield and 

domerſet. 

nt A Condition, if the ' Obligor ' pay Yoo 1. by 

., the firli of December 1634. that then the Surren+ | 
TS deree thould reconvey on requelt'z the Plaintiff al- 

fa kdgeth a Requett-in 1644. the Defctidant d&- 

"e mitts :- Per Cure the | Surrender "being abſolute, 

and þy truſt only fox payment, cher being tO 
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ment at the day, this Mortgage is irrem ; 
/ Judgment pro-Defeadente, 3 Keb. 780; Bfiedoycks 
v Caſe." | 
h ; bf AF. Y Fe 
i i 01 To puofbraerarewife! od > [leh 
tir 53>Q aft 1 36 HO: 1:30 40 ware wt 
J A's Cenrion'o perins ih a Pronilſornads 
>x0' the” "Y mon it 
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made, it ws Exrr Ste 17, Sanderſon and 


Condition to do things belonging to @ Trade, 


A  nninroens all fch Linen @ ts 
ſhould want tingle 
is not bound Ps Clit as 


Sempltreſs 
Tailor Materials ; the Intent may guide the Con- 


tracts 3 contre of a Shoemaker, Gold-ſmith, &c. 
1 Keble 466, Oates verſus Thorvel. 


f 
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Condition to deliver Goods, or pay Value. 


A Condition to deliver all the Tackle of a 
Ship mentioned in an Inventory,  u 
the Hands of four Men, or in default thereof to 

y fo much Mony to the Plaintiff before. ſuch a 

eaſt as the four Men ſhould value the Tackle at 3 
the Defendant fajd they did not value the Tackle; 
no Plea, for he had elefion to do two things 3 
and it he catinot do the one, he is to do the. 
other 3 and it is at his peril to procure the Men 
—_— the T ackle, Adoor n. $44. More and More- 
com 

A Condition at the end of the Texm of -a Leaſe 
of Lands and Goods, to deliver the ſaid Goods 
to7. or make him ſuch CatisfaQtion for them as 
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pleads permaiſit > the Plaintiff replies; there were 


lome. Acres ſowen with LE 


tainty - and | coming £0 -xeap he. pr 


, 


laying theſe words, Moneo & prohibeo te quod nes 
i duct 


metcs 11d. neqs, abcarriabis, Kc. this. 
ba Breach, 3 Anderſow-#1. 188. fob, 1375 Bur and 


Condition to give an Accaunt. 


be Plaintiff a fuffciet, Acquizcance os Dilchurgs 
out of the Exchequer, as in the like Caſc is 


had ac» 
counted, &c. and had di _—_ 
l& che Plaintiff, &6. and, had procured Acquits 


itlons. 237 
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pleads, he gave account of all fuch Monies 3 ill 
Plea ;: he! ought» to ſpecitie whatthe had received, 
or elit to lay he had-received nothing, 1 Ke. 760, 
Woodcct verſes Cole. 
/ A-Coldifion'-to give' a juſt and trac 
(being a! Baewers Clark 3.) the Defendant'pl 
perforenancey! the Phintiff replies, by mY of 
30k i Chal it was ſtollexri out of 
the Plaintits z the Plaintiff) demurs; - 
the Robbery isg good Bar; 2 Keble 761,779;$30. 
Vere and Smith; © 

A Condition was, to- xinder a full account t9 
the Plaintiff of. all ſuch Surns of Mony and Goods 
which were due and owing to /. N. at the time 
of his death,,which ſhall any ways come to the 
hands of «he-Defendant, ayd- ſhall upoti ſuch-ac- 
count, W the ſpace. of one Week, when 1e- 
quired, e:4n-equal dividend of all (uch/Sutns 
of Mony- arid"Goods, and- pay- the Plaintiff his 
_——_ of "the ſume y the-Defendant pleads no 

vods or ' Suns of Mony'eirme to his hands Et 


hoc - paraths, &c, the Plaintiff replies, a Silver 
me 6th Pe the faid' F. N. at his- death 
fendants hands ſuch a day and 

yrngns Rt' boe paratrns eff werificate 3 he Dales 


dant demurs': Per Cr, the Replication is il};for 
the Phintiff hath not ſhewed a: Breach; *f6r *he 


ought 


| ; bono rt I: 
13% Lerner 


| Cndim cngrmng Hill oh Lygaciese with 
A {ent oos dyffer his: \Wate.2o 'maks. he = 


" Conn to, ghfove,, perform; fullfd and 
kerp/i INES in all A yo new 
to. the txue: intent - and \Meaying 
ot, and D. M..by, his Will, be- 
F tO: gon oor of ſuch a, Town: 1044 and: 
7.5.34.:The Defendant pleads. he had pajd 
ie 10./. 10 the,Pagri and a5. t@they3.4 he is 
dalways was x i0 p31, ah ae. te lad 
BY if. he had demanded. 215 gan n___ 
; Obligation (the, Condition of | 

ow! to perform the. WL). — by = _ 
pature, of the payment of che Legacy ; but the 
faine RY payable in TENETS before, upr 
oy requelt, 1, Leen. Frange.and 
A.Condition to 4% 5A pg ” the 
Age of 21 yeazs, ſuffcicnt Wenty Yana Drink m—__ 


7 pans he pleads, . he. had 
and, Tie all; the; time at # its On 


though he e it. generally; and: liſue wag 
tken apon the Apparel 3 for he durſt. not take 
ſue upon all the _— for =s doublenels, 12 = 
7s I4, q) 

A Condition to have free 3 egreſs and 
regreſs 3 he pleads, he had: i Lak: of 
grels,- and faith-not” (frank) chats hs, Latch, 4 
<-m—_— 


that the faid "FE. did grant "one ths Defendant 3 
Rent-charge of 5 Marks in Fee, bl gemmyeors 
his Title, on. which the Defendatit did 
&c. and 'fo he Co the 
——— E. non conceſſit; Wc, ro pr 

the Defendant did not cn Da 
ſation, &c. a good Plea; its no 
without conſent, Sth —_ 

— 198. Earle and Tuck. | 

—_ bound to ftarid to, and obſerve fach onde 

and decree as the Kings Counſel of the Court of 
Requeſts ſhould make, and that che Defendant did 
not obſerve it ; the Defendant pleads, that 'the 
King and his Councel did -not make the Dectee'3 
ho Plea, Marſh Rep. 78. Smithſon «nd Simpſon. 


pg tions and Conflrudtions of « Condition. 


ſhall now ſhew how Conditions are to be 
expounded : and conſtrued by ſome 
Rules and Caſes, and what ſhall-be i 2 


ISS FF IST an ARE PYTTESE 


dots * 


wy: : ntfs inlet 2 


k to the very Words tf dd Crmgapioacs 
| ACondios to Gagd to ths, twang Fog. Bas foas 


the ſaid Award be made in. 
his Band and Seal 3 the Awayd Sal nt ode 


br not indented, though. it ey any ; Hand and 
Sal, 1 Rolls Abr. 409. Holmes. 
Vid, infra plus tits Pleadings, BAG > is 
Loh according to the,, ,cxpeels Words of. the 
If the Condition | , la fog ki. 


py too rg 
wen Dough. bound to deliver the Te 
4 ty. Tabs, it he vg ps back Sen 
Literas Teſtament arias, \t good, 7 
When the Condition is . to, make a F T5 
Leaſe and Releaſe is a good performance, 17 iE. 4- 
3+ Though this be a collateral Condition, yet it 
Ft performed, for it amounts in Law t0-a.Fe- 
mo, Co, Lat. 207- &... 1 , 
the Covenant t everlion (#) 
the Tenant. for Life or y.2n ps and be cnt ypon 


the Leſſee aud makes a Fe Dy the Leſiec 
pane 2g Es ned, » for the Et- 
15 periorm S 43 

The Condition is to a I to the Obligee 
to carry Trees,. &c.*; and Aqpons gives Him ,Liceyce, 
 Canty, is oo q a bh 
who has Ri di > tort extends 
but to the perſori of the Re by thele. words, 


13 E. 4. 20, b, Aliter, if the words had been, he 
hull bave Licence. 
R But 


_—_—@2O 
"Butt be perforned int Tabftatice exaftly 
and notin ſhew 3 for the performance of a Cos 
dition ought ts bets. ful ate prop 4cor- 
ding to Gordal's Caſt, 10 Rep. Aud tor Mulory, 
Liz. Rep. 130. Brockhams Caſe. ©" 
; ODIN WIN bn rt 
is n0/ performance; becagſe it Uif- 
in/fubſtance;'for,4 Retraxir 58 4, Bar in anc- 
ther AQion, and {is not a Diſcontinuance, 26 
E.4.Y. Aljrer in Caſe of an Award, a8 if it 
be awarded he' w_ wor mamas og yr LO 
tinuance is Aa performance 
for* the intent of the Arbtitraror was not that he 
ſhould make a legal Mp, but proſecute the 
Sur no farther,” 21 F. 4. 39. 
Improper words ſhall not vitiate a Condition 
words, "by which the'intemion of the parties may 
I are fufficient t6 make the Condition of 4 


off to iid to an, Award, Xo hu 

the Fr) mr Veory or before, ' &#c. but 

Arbitrators ſhall not agree upon .the Award, that 

then they ſhall chooſe-and elect an indifferent Man, 

and \they ſhall ſtand. to his final end, &c,, Per 
Cwr\the Condon is g06d enoug though not 6 

properly expreſſed.” And that the Defendant hal 

forfeited his * Obligation for Non-petformance of 

the Award of the Umpire; 'and' 

ftruction will prejad 

ditions being tor rhe b 


þ. ronliied favourably) wn fg may not bs 
tered. 56 AUT, 


But 


- Obligations and.Conditions, 243. 

Bron rene (half be corfirued 

now 6 6.14! The" 

> __—_— the nant do'hat pay” ” 

porn) rieyccoreyankT oy it was - 

the intention was he thould pay 
Sanders 66. Buvler and Wig. - * 

tion was to appear, Oc: and the 

dns, then the Coridition of this Obli- 

i Oil be, 


y 1 Sawder 


{Sn ,98 een: | 
Conetion confluued ito ding re'In Invent.” LL th 
Ninn of the' parties ſhall aolirus i 
pos Vid. ants; 


aſd ng 20, - > 22. 


at as HT 
Er nn 
and not an actual a 


; be If dition Ears 
S's 0h he ks 


quired, 
Cufe: © 


244 .: 'TheLaw of-:*.1..1/” 
\Feſer of an Hou rn not 

t ard or gs | 

- Honſe, toone-that-ſells; Coals; - and- aſter 

_ all the Houſe to' one that 'fells--Coals; 
broken, the Condition, ; for he' had: 


intent, X Rolls bridge. 427- Boner, and Lang: 


& Condition that the J.eie not-d any 
want, of -Toyering) | gepairing, though this is 
not a Feaſance, tt only a-pet ry" 
dition'is.-broken,. 1:Rofs Abr. 42 

The Condition of the Obligation bak if the 
faid R. {+ ſhall: ng'at any\ time os, times be aiding 
or aſſiſting to 7. E in any Actions, Suits, Vexar 
tions, ; rc. The be Pane aſſigns a: Breach, | 


before. the brought: Treſpaſs a 
nr cS Ea 
ment ;againlh. er her 
Obligation..7, E- and 1R. 7; brought Erior.). 

Cove. "it, i600. Breach: fax, it. is. [not the 

reaſon he fhould be barred to. defend. i 

joyning with T. ob. 
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if 33; la 1 [/{(C 
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; | 
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23 Eliz.c.4. And it £ £0 offs ar 
Of is every ray iftant four Miles from Ryv, nd 
or, NN Pace is well, "2 Leon. $213: Mingy and Bark. 
8 The Condition was, chat if the within bounden 
[ | 
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he 
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JOr 
by 
ie | ſhall be laiiul for the I 
its 
ny 
pills 
on mak rel at Bo 
- | the parties, if yime ox 7 ig oe 
then to be void, are 


to that which 
enlues, Reguls, 
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ments 3 to cover my 'Hall, 


neceſſary Stuff, 16H. 7. 9%. 
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Obligations and Coliditions. 247 
- A Condition, that FS ſhall-have' ingrefs ihto 
his Houte 3 he oaght- to have 'a common entraties 
it the uſual Door; and thall noc bepur ty enter in 
backward or by the Chimny, nor may 


by a hole” back 
' the other 'make a Ditch before the Door." Tt a 


Man hath Right 'to a Chamber, he muſt ide be 
barred of his mgrefs 3 and yet the 'Doors/ought 
not-to fland opervat Midnight.- /If 4 am bouhd'to 
fiffer F. $.''to have a Way over 'my  Land;'4f'1 
lock the Gates | have beollew'thw Cohdition, Bored 
$47: Climfon and Pook. | ; 
A Condition is to be performed as near 9s may 


To CO $-and R;G. ſhall come 
yet yo 0 perſons before ſuctya' Feaft to \Lon- 

to bring two Sureties to bk bound with 

hm Plamiitf in the: Sue contained it the 


dyes, yet R. G+ 
not 


a > Gaither Ge NADU GERD 
Plantiffs E , his -Heles and Af Fe. 


arm eh Endeavour high-excud. The 
Condition was to enfeoff Baron and Feme of Land, 
it Baron die, if he do it a5 neas » he ann it bs good, 
15 H.7. 2, & 13. | 
R 4 | It 
$. 


' - I 
"> 


248 /;'The Law ufc: 620% 


Fs i an| indiffexent confiraftion which 
may -he taken two ways, that way thall be taken 
winch 6 anoſtpediendile to mike the Dkgatings 
ſtand in force, - | | 

The. Condition was, cher tehenatorcher Dubahs * 
dant had an Annuity to the Plaintiff, that 
the t--ſhould - make farther aſſurance to 
the Plaintiff for. the. enjoying thereof within a" 
Month - when he ſhould be thereunto 
Per Cur. the Month ſhall be after the 
not within a Month after the. date of t Bonk, 
Stiles p. 242. Wentworth verſus Wentworth. 

A Man {hall be ſuppoſed by the Condition to 
do what ly-belongs: to him. © * 

The ition of the Obligation: was, | that the 
great Bell of A ſhould be carried to the Houſe of 
ay Obligar in 7# at the Coſis of. the Men of 4; 

and \there to: þe.; in the. preſence of, &c: 
and of this the. to make-a.Tenor to agree 
in tono © ſono with the other Bells of 2M. In this 
Gaſe the r;\ohght to weigh this, for it be- 
longs to his _ 9" -* 4 
Abhr, 455+ 4 

If: a Man be hound to canty my Corn, he muſt 
find a Cart; fo to mow my Graſs he. muſt fmd 
Inſtraments 3: ©-to cover my Hall he-is bound to 
find neceſſary Stuff, 16 FH. Jags it of 

. A Mary may be faid to forfeit - a Condition if 
he do what in him lies to break:it 3-1 or if He do 


A Condition not to deviſe a Ir" pea 
but to his Child or Children, and he deviſeth this 


@ © aT 0 2.x, 
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Obligations and Eonditiong. 249 
to a Stranger, the Executor jieve ts fo the 
Neviſe, yet this is a Forfeiture 3 for he that had 
eh ie your Ewe x A's 
ih4 put it in the power of the 
qute-it, 1 Rolls Abridg. 428; 425, 
Horton. [os bt 

The Condition is that the Gre of 1 Mes 
fon ſhall not grant this over to ' 7 
the Reverſion to F. S. by is | 


A Condition not _ bis Lak thats » 
may come to Tf, S, and after he aſſigns this to 
.D. the Condition i is broken; for as much as 
this means it'may come to 'F. 8. 1 Roll Whrs 
429, Cammin and Richardfon. 


Where a Condition of an ſhal}be ex- 
pounded by a matter whe ES ; 
The Condition was to "he Pin 
from all Actions and Da 
on the Releaſe of "the Of he Ex 


ation eng thn Ext th 
Suit) from "all -perſons' that” ; troable”h 
oncerning (at Releaſes *TheD as 
the Plaintiff *fuett one N. for* roo 1, and that he 

— 


ne aro wan pn bo hn? 


- 


"he te might 


againſt him for Breach of 
1504. damages, ;and.ſo. he. 'was 
oo, Fe Words not hogarare to ſave. 
CNRENg So 
we, '$ ome tera 
on the ev, pra —_— by means mo 
of {- Relealc; Hobart ip. 269. Wildy and Wil 
08. . - | 


ain of Wards, —_— and — ” 


ht do x nd ang all the time. that-] 
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hw toon NE the 
The Defendant pleads, po eSzonew obligatio- 
nis, and before the ſaid Feaſt the faid F. 24. dy-- 
ed, ſens INye Male. of -hex Body ther living: The 
Plantiff replies , (be; had Miue H..Bs:and before 
telad Fealt F; Modyed, the faid' HL B. then li- 
ving, and that H. B. dyed' GORE Fall, 
Per. Gur. the Plea is good; the : (then li- 
ring) ſhall not refer to- che cime of F. A\death, 
but 19. the: Feaſt -ariencioned In the: Gondirieny 
1 dnderſon, Bold and Molineux.": 14 

| Payments] A Condition- ta pexfoim. all Coe 
Tenants, | Payrnents and; Agreements, cantained in 
1 Deed-Poll, The Defendant pledds- the Deed 
Poll, in bac merba;':in- which was: contained 
"ne Grant of Lands: for-100 4 and 2004 tor be 
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[Either }'So as the Awatd: (hall be delivered 
either of thei, '(-either-):! ſhall be expounded 
(every) for each ought to-have- a part. Cro, Elit. 
—_ A Oban dated 1. of Februar, 

| an Obligation, r. of 'Fe | 
25. Elie. Thi Defendant pleads a Releaſe, bear- 
ing date after making of the Bond, of all dues, de- 
mands whatſoever ,, except an Award 'made- ber 


of April, and the Bond was :made the 1'of Fe 
ary. Petr Cur. (bearing date) ſhall have reference 
to the .Award and not to the Bond, 1 Brown! 
= p- 54- Gage and Gilbert.” : Hep 448? 
he Condition was to enjoy a Ship withy all the 
Furniture, 'without diſturbance: The Caſe was, af 
ter Sale of the faid Ship, a Stranger (fuer the Pitt 
fi 


Obligatiods aud'Tonditions, 253 
tiff for Mony due for certain Ballaſt-bought by 
Defendant, and put into the Ship. befqre-the pr 
he Ship. Per Cur. Ballaſt is no Furniture of a 
Ship, but Guns are. rs os; fo. 45 
Kimters Caſe. +» 
| {06le] If fach a phe be 4 Miles from Rye, 
-be conſtrued 4000 Paces. Cro. Ekz. 97%. 
eand Eark ._...* 
Maga Er, to you, that '$. (nio bla 
tuth an Infant) ſhall levy a Fine way ay 
' is 


which is done accordingly, and. 
Erros; - the Com 
peioerned. 1: Leow. Sri Be fn Logs 


A Condition. to. FL: ts 1H (RIS on 
Coneratt 5, the intent is,.the-Vendar __ 
Ale 4 red yks 


Again, when, the. 
H. -'l 27. Ken : Fi; ”} tab: 29 4 cIe-27 


| am bound; tw,give; a. Shoulder of. every 
Dees. .which 1-kill in, my Park, 


park. it >, fay y 
6 Ce IS 


27. 


Man. \defeat. 
hors bis *, YE 71 Ing uti 7 Be te I 


a theg grants. FF wile 4ls in Cor le 


Dag zavygit 
] thall —_ neal of Sc prod Re 
% 4 $a A. Me 
and bur. 1 intendppe. bande the , 


kige as to Executions: zatds\ | 

theteunto ; for that is more pr aly to be treated 
> under another Title: But I thall- beve ſpeak. of 
the Nature of them, the Form of them, and Man- 
«rand Effect of the Acknowledgment, and pet 
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at Weftmmifter, or "the R&Sider 'of London's it 
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er nn eg ae. 
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make Execution,” Wineh,'S2. Hichfor 


'Seal 6f the 


' Obligatichsih A Coliditions, 253 
xg The manner of raking,” dS” 


btthere be'd Grain day of payttient lmied-i -in 
it And yet one Davies acknowletiged a S 
Merchant to F. Af. The Statute was formal in 

that no day of payrnent was litmiced in 

the ſaid Statute? _ —— 
Rabies be pood 3 — 
pears by che Statute op. hp roar i5to be 
its well enough, as ic doth here, (4#z.), 
thete ought to' be a time certain when 
Galt be paid, Net uh adn, of 24g 
time; if-it be to' be at I 
7: $.ſhall come to Padls 3 its tibt good: ; oe 


Ma 
may not appexr 'to the hed and. Ae 


(oemnly at y 'all' the "Judges," the 
kg in Rot 57. * Bridgmans Rep. 16, 
09,18,” 

The Statute-Staple is to be Gakedwirh the Seal 
of the Conor, $iſthe Seat of the Lp 
for that purpoſe, ar with "the, Seal of the p 
Juſtice, Mayor —_— before” in bake 
«knowledyed ; ant they belbre whomit 
d fubſaibe dike Names to' it" 

If 7 StatuteMerthant be" not 


pieces ahnex 

7 can 'it 
th rg 

— vald 4 Satire Mes 

before the Miyor of 'Ne/fi 

Cauſes to avoid the Statute,” Ts 


+ Wir 


io © b4 *5: 88S 5 h a6 TE v »8060 +1, 


. had not wy 0k Prnthenteg. to take the Statute, 


2. Qaod ſcriptum recognit 
cam ſigillo Regine de De Logins i pe yo 
gilatione,' Starut, Mercator. and 


7 Phintiff counts and alledgeth . thel 
maſs 3. Per Cur. the t is double inks 
ious. for though a Writ . us Que 
ROE, 
A, Statute 3 yet j 
agg Cauſc 3 and either of theſe Cauſes 
ledged. was ſufficient to avoid the Satute 3 _ 
Audit a. Querels lieth in fuch Caſe, and he ſhall 
nat'be put ta ſue a Writ of Error to aveid i, 
| Cres El. 80g. Forreſt and Ballard; but he 
'R | aſhgn want of one of theſe Seals for Error, 
; he he fad adenitted the ſame. in the Common Pleas 
Adeor'me.7 don jar gue Charnock.. 
Thoſe that are meer Recognlzanges (as bel) 
a Maſier in Chancery, &c., tied not be” 
but they muſt be enrolled, og wy Rs 355+ 1 Leoy- 
228, Aſcueand Fotiom.. | 
Iflue. is, ,whethex. there are iq Sa its, well 
tryed By 4 Jury, not by, .th 9 Maps Cay 
A 
.and bey ni cds Pens md Lane 
Record om the day of the 
Roll its a rf from 
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Obligations arid Conditions, #57 - 
-But now by the Statute of Frauds and Per- 
ties, the day of the month, and year of the in- 
rolment of the Recognizances, ſhall be ſet down 
in the Margent of _ Roll, where the ſaid Re- 
cognizances are acknowledged 3 and no Recog- 
mince ſhall bind any Lards, &c. in the hands of 
any Purchaſor, bona fide, and for valuable conſt- 
deration, but from the time of ſach intolment, 
29 Car, 2+ 1. 


By whom acknowledged, and how. 


Aron and Feme enitet into a Statute or Re- 
cogniizance 3 this binds not the Wife; albeit 
lhe ſurvives her Husband, 10 Rep. 43-2 In.673« 
If an Infant acknowledge a Statute or Recogni- 
zance, its voidable by Andite Querela during, his 
minority; but he catinot avoid it after his full 
age, neither by Audit Querel/a nor Writ of Er- 
ror, becauſe of Infancy only, Adoor n. 206. Neb: 
38. Randale and Wale. Co. 2 Inft. 673. Dyer 
132, and the way to avoid it maſt be by inſpe- 
_ _— cannot be after his full age, 1 Bu{/#. 
197, 189, . 
Infant acknowledgeth a Statate, and was taken 


In Execution, and at full Age he brought Audits 


verela to avoid the Execution : Per Cur. the 
Audits Querela (hall abate 3 he ſhall not avoid it; 
it being mattet of Record; but if he will avoid 
it, it muſt be during his: minority; Afoor 7. 196- 
Worſleys Caſe. 1 Anderſon 25« Ney p. 16. 
A Recognizance by an Infant, 
he was inſpected, :and adjudged to be withirr 
Age, and thereupon had a _ Fac, againſt the 


30 


+ To 


, . 
p " FIX hs 6 6 ut. et 
- " LICE + 5 -- -_ ay 
wrren ger 2 S 4 , ? 
3 * A 1 4 INF- ke, LS J | . 
4 det _— — 
Vo 434% 2 ren © Tor eu EP ers en —— s MS, w"_ tie VO I 
. pu at <a ar - os — 
0 4 &; © ap. ad w — 
. 6 n—_ - - by 


4 an— oo : 
w—_ > p Y 
_ > op 3 
i ——— ——— Y 
= _—_ = - 4 . 
—_— _ $—— - - 
. = X 
”—_ > ” » EOS Ll -_ Cy Aa. 
_—— - » 99/2 . 
E vw "= ny bt * 
_—_— > ww . 


be two Merchants choſert and ſworn, and betore 


258 | TheLaw of 
Conuſee, and upon a':nicbil returned, it was ad- 
judged the Recognizance ſhould: be void, and he 
be diſcharged 3 whereupon Error was brought, for 
that there ought to be two nichils returned. for two 
nichils amount toa G ,and without Gar- 
niſhment and Cyer of the Party to whom the Re- 
cognizance was made, it ought not to be adj 
to be cancelled 3 and for this cauſe it was reverled, 
And now becauſe the Conuſor is at preſent of full 
Age, and cannot have a new Writ of Audits 
Querela to be inſpected, it was moved, that be 
may have a new Writ comprehending the fu! 
Infpe&tion, and the Judgment thereupon, and 
{hew that the firſt Judgment was only reverſed 
for Error in the Proceedings, and upon all the 
matter to be relieved, and fo it was done,” Cro.Facs 
59. Yelv. p. 88. Randale and Wale. 

A Recognizance within the Statute 23 H.8.46, 


cannot be good except the Seal of the Party be 
rO If, 


Before whom taken. 


Hey may not be acknowledged before any 
other Perſons but ſuch as are appointed by 
the Statutes, 

Other Recognizances (beſides thoſe on 2 3 H.8.) 
may not be acknowledged before any, but ſuch 
as haye Power ex Officio 3 as the Judges of the 
Courts at Weſtminſter, or by ſpecial Commiſion 
to take them, Dyer 220% - | 

Oar of the Commonalty.of London there ſhall 
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| Obligations and Conditions. 259 
»e or boch of theſe Merchants the Recognizances 
inay be takeu, Stat 14 Ed. 3. 11. 8 R. 2. 4+ | 

The Recognizance upon the 23 H.8. c 6, in. 
nature of a Seatute-Staple, is always to be acknows+' 
kdged before the Chief Juſtice of the Kings Bench. 
arCommon Pleas .(in the Term time) or in their. © 
thſence out of Term; before the Mayas of the 
Staple at Weſtminiſter, and the Recorder of Low- 
d 


0n, þ 
All the Judges may out of Texm take Recog- 
nizances in any part of - Emglagd 3 and if it be 
taken before the; Chief Jultice of the Common 
Pleas, at Serjeants-Inn in Fleet-ſixeet, out of Texm, 
is good, Hob, 195, | 
very Court of Record, of any note, hath this 
Authority incident to it, to take Recognizances 
for all things which concern the Juriſdiction of the 
Court, and of all: things which ariſe of or by 
reafon of the Matters there depending 3 10 it is 
taken before the Mayor and Aldermen of London, 
1 Leon. 384. Helinſhead and Kings Caſes The 
Cuſtom of London to take Recognizances,. ayd the 
Form of the Declaration, Cre. El. p. 186. Cham 
berlein and Thorp, 3 Leon. 130,431 ; 


Where Ations 10 be brought on Statutes and 
 Recogmaencer y 
. | , il Ce 4 ls Fy NL, 
Brought Debt againſt and declared upon 2 
'** Recognizance taken - before; Chief Jullice 


Hobart at Sericants-lon in - Fleec-liatet, Londen, 
Gut of age lid »his Adion, in, Londott; 


. whereupon the Defendant demuned 3 The Que 


firon was,whether the Aticn ought to 9,0 
Z 
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in Middleſex where the Recognizance is recorded, 
or in London where it was acknowled Now 
in this Caſe the inrolment of the'Recard, that the 
Recognizance was taken before Hobert at the 
time and place aforeſaid, by which it was a Re- 
cord (ipſo fafo) then and there and the its 
rolment is but a confirmation of the ſame Record, 
and. makes no- change; but becauſe they both 
concur to the making it a perfe&t Record 3 the 
Action may be t in either County 3 butby 


. Hobert, in London as the more worthy part of 


the Act; and a Scire fac. upon fach 'a Recogni 
zance ſhall be directed to the Sheriff of London, 
and not of Middleſex : but if the'entry of the 
Record were general, that the Recognizance was 
taken before Hobert, it ſhall be' underſtood in 
Court, and then \the Action ſhall be brought in 
Middleſex, Hob. Rep. p: 195. Hall and Winkfield, 
2 Rolls Rep. 182. 

1 Brownl. p. 69. Allen Rep. 12+ Andrews and 
Harborn. In the Common Pleas its good both 
ways; in B. R. it ought to' be where the Recog- 
nizance is taken, Sriles p. 9. Andrews Caſe. + 

Debt brought in the Common'Bench on a Rev 
cognizance it Loudon, Cro. Eliz. Wilford: 
Cafe. 

Statute-Staple ſuable in the Kings 
mon Pleas, as well as in Chancery, Cro. El p. 208, 
Clavel and Mallory. Audita Querels im the Cams 
mon Bench, ' for that 'the Conuſor was within 
Age at the time of the acknowledgment, and well 


brought there, meſme Caſe, 1'Deon. 303. ſo Wn | 


B.R. and the entry of the Inſpection,' vide Cro: 
El, 208, | A 
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Obligations and Conditions. 26x 

A Recognizance taken by the Cuſtom of Tow» 
dm makes the Debt local, vide 1''Leon. 130;131, 
284. - FEA oh 


Scire Facias. 


Cire Facias in the Kings Bench, on a Recogs 

nizance, may-not be genera] without ſhew+ 
ing the time of the Recognizance, and' other 'par- 
ticulars, for it is but a Pocket Record, therefore it 
is to ſhew what date it is, \ for. otherwiſe the Party 
may not know what Matter to plead, and per- 
haps it is releaſed or cancelled > and a Man, miy 
not plead a Releaſe afcer” ul tret Record, Qu. 
2 Siderfin p. 156, 159. B. R. Alfton and Body. 

He that fueth forth a Scire fac. in Chancery , 
todefeatan Execution on a Statute-Staple,. ſhall 
ind Surety to proſecute with effe, | 

It the Statute hath but one Seal, it ſhall take 
efſeft. as an Obligation, Afoor''7. 520. 2 Rolls 
Abr. 149. Aiſcue and Hollingrworth. Cro. El. p. 
494- contra. : 

A Recognizance'is entire, and being, diſcharged 
in part, is diſcharged in the whole ; but if the 
deteaſance be to he paid in ſeveral Sums, there an 
Acquittance' of part, is not aReleaſe of the reſidue, 
1 Anderſon p. 235 Caſe. Cro. El. p. 182. Cook 
verſus Bacon. 

Sir G. Griſly now Baronet ' was bound in a 
Satute-Merchant before the Mayor of Ceventry 
toD. D. upon a Certificate - made by the Mayor 
mto Chancery, took out a Capias againſt him 
by the name of G. Griſly Eſq3 and Writs of ex- 


tent thereon ; this the Court would not amend,but 


262 The Lawo#::/-;:. © 
edviſcd to fue 4 new Writ out of--Chancery 

the tiſt Certificate, ſcil. Capidt Corpus Cv 4 
Mil. & Baronet. qui per nomen G. G. Armig, 
cognovuit, &c. Hobert 129. Sir George Ge 
Caſe. | - 

If three are bound to me in a Statute-Merchant, 
and every of them by themſelves, > quem; | 
per ſe, I may ſue Execution againit one of- 
only, or againſt all at.my pleaſure. & 


Derlaration. + + 


ere bes F4 
Eclaration is, That the Defendant per ſarip 
tum ſuuns Obligatorium, Ke. conceſſit- ſe 
teneri, &c. ſolvend. cum requiſits eſſet. The De 
tendant demands Oyer of the Obligatation which 
is of a Statute-Merchant, -&c, ſalvend. at' the 
Fealt of, &c, Its an incurable Faulk, Crv. Tatþ 
316. Fox and Inkes. A Statute for 
of Covenants, which perhaps ſhall never be broktn, 
is no Plea in Bar by Adminittrator 3 but a Statate 
for payment of Mony is allowable before Debts 
on Bond, and ſo it differs from Harriſon: Caſe, 
5 Rep. $4 
4 no good Plea to fay that ſuch. a one was 
bound in a Recognizance, and not to fay pur 
ſcriptum Obligatorrum ; and to conclude it ws 
done ſecundum formam Statut. doth not help it 
but' in a Verdi& it -was apreed to be good, 
Marches Rep. yp. 76. Harris and Garret, 4 Rep. 
65. Fulwoods Caſe. If the Jury tind a _ 
_—_ before the Mayor and Recorder, though 
ay not per ſcript. Obligat. or ſecundum forman 


Statrti, its 
2+ FR The 
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The Defendant pleaded to Debt on two Bonds,” 
that the Inteſtate was indebted to the Flaintiff in” 
a Statute-Merchant of 250 /. which Statute is in 
force, not cancelled nor annulled, and that fhe 
hath not above 40 s. aſſets ultra ; the Plaintiff re- 
plies, that the Statute is burnt. with Fire z Judg- 
ment pro £uer. on demurrer 3 for by the de- 
mutrer the Defendant hath confett the burning 6f 
the Statute, and then it can never riſe up3 for 
the Statute 23 H. 8. c. 6. concerning Recogni= 
zances in the nature of a 'Statute-Staple, refers to 
the Statute-Staple, that che like Execution ſhall be 
had and made, &c, and the Statute-Staple refers 
to the Statute-Merchant, and that to the Sta- 
fute of Aon Burnel, 13 Ed. 1. which provides, 
that if it be found by the Roll, and by the 
Bill, that the Debt was acknowledged, and that 
the day of payment - is e&xpited, that then, &c. 
but if the Statute be burnt, it cannot appear 
that the day of payment is expired ; and con- 
ſequently there can be no Executions If the Co- 
lulee will take his Action upon it, he muſt 
ſe,  bic in Curia prolat, 15 H. 7. 16. Mod. Rep. 
186. Buckly and Haward. 
35 If One acknowledges a Statute, and after a 
& Judgment is had apainſt the Conuſor: now a- 
sf g#nlt the Conuſor the Statute ſhall be preferred, 
but not againſt an Execut6r, 1 Brownl. 37+ 
If two Men claim the fate Land, one by Ex- 
'tent upon a Statute, the other by a Judgment the 
- fame Term; he whoclairtis by the Judgment ſhall 
y WM be firlt ſatisfied, Yelw. 22 
A Statne-Merchage re mY Alter out 
ancery in Com. ÞB, and Fxccution aWar 
, {hy S 4 there 


el 
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; b4 J Wy | i of 
there ſuper tenorem Recordi. A. Writ of Error lies 
in B. R. though the Original be in Chancery, and 
the Execution in C, B. More n. 738. Worſley and 
Charneck., 


In what Courts taken and ſued, 


Ecogniſance taken in the Court of the Admi: 
ralty is void, ' Noy 24. Record and Joby: 


on. 
F How Recogniſances ſhall be taken in London, 
Stat. 14 E. 3.111. 8 R.2.4,5-5 H.4 12, 

If a'Statute-Merchant be not paid at the day, the 
Mayor, &c. ſhall cauſe the Debtor to be impri- 
ſoned (if he be Lay) and in their power, there to 
remain till he agree the Debt. If the Debtor can» 
not be found, they ſhall ſend the Recogniſance 
under the Kings Seal into Chancery, from whence 
ſhall iſue a Writ to the Sheriff of the Coun- 
ty where the Debtor is to take his Body 3 and if he 
do not fatistie the Debt within a Quarter of a Year, 
all his Lands and Geods (hall be delivered upon 
extent > but his Body ſhall be (till in Priſon, and 
he ſhall be allowed Bread and Water, And the 
Sheriff ſhall certitie- the Juſtices of one of the 
Benches, how he hath performed the Service 5. e. 
return the Writ. If the Debtor dye, the Body of 
his Heir ſhall not be taken. 

If a Statute be rightly entred into as to the ſub- 
ſtantial Form, it is ſufficient, though there be va-+ 
riance in the circumſtantial Form, Bendl. 144, 
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Obligations and Conditions 265 
All Statutes Merchant and of the Staple ſhall 
within fix Months after the acknowledgment 
thereof, be entred in the Office of the Clark of 
the Recogniſances 3 and jt ought to., be brought 
within four Months to enter a true , or clic 
it ſhall be void againſt Purchaſers boys and "it 
muſibe enrolled within tix Months, 27 Elizy 


Go 4, > , 
A Statute is to be ſhewed in Court pf B. R. or 
C. B. when its to be extended, or on Return of 
Cepi Corpus, el(e the party will be diſcharged, tho 
it be loſt, 37 Fe. 6. 6, 7. | , | 
On a Statute Merchant the Conifee may bring 
Debton the Stat. and wave all other proceedings z 
or he may have Execution after this manner : He 
mult bring his Statute to the Mayor, &c. and they 
ae to impriſon him 3 if he cannot be found, they 
we to certifie the Record in Chancery, and. if 
they refuſe to do it, they may be compelled there- 
to by Certiorari 3 and upon a nhl returned upon 
a Teftatum eſt, he may have Proceſs in another 
County, Aliter of Goods, and he ſhall have a 
Cap. direted to the Sheriff, and this to be re- 
turned in the C..B. or B. R. if he be returned now 
eſt —_— his Lands ſhall be wm : ; 
pon a Statute-Staple, or upon Recogniſance - 
founded on 23 M. "4 6, the Body, Lands and 
Goods may be taken together 3 and this Writ qn 
theſe Statutes are returnable in Chancery, and not 
in B, R. or B.C, as a Statute-Merchant is. | 
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The Law of 
Recogniſunces in Chancery, Vid. fupra Statutes, 


C4% lies not on a Recognifance in Chancery, 
4 but only a Scire Fac. per Gawdy, Yelverton 
and P , Telv. 42. Weaver and © lifford. $6 
Cro. Eliz. p. 576. Conier's Caſe, but in 
and Paftons Caſe, Cre. Klip 164. ad 
contra, and that it lies after a Scire Fac. and 
two Nibils returned. And per Windbam in Dor- 
mers Caſe, 1 Keb. 456. a Capias lies on a Re+ 
cogniſance in Chancery, the Preſidents are fo but 
in Grimſton and Wades Caſe, 3 Keb. 221, 229. 
The Court conceived no Capias lies on a Recog- 
niſance in Chancery. 

Debt on a Recognilance is brought in the Pet- 
ty-Bag Office, the Court of B, R. upon motion 
would not alter the Plea, for if the Wſue be joyned 
in the Petty-Bag, you mult try it, Stiles p. 412. 
Turner and Trapes, 

A Verdict on a Scire Fac. on a Recognifancein 
Chancery, and Judgmient pro Grimfton. Grimſton 
brought a Latitat in the Kings Bench on the Rev 
cognifance. - The Defendant put in Bail, and 
prayed to. be diſcharged on common Bail, becauſe 
there _ a Verdi on Scire Fac. no Latitef 
can be ſued. Per Hales, no Latitat can be ſued 
hanging the Scire Fac. for a Scire: Fac. is an Aion 
and may be {o pleaded to the Debt to be depend- 
mg. But after Judgment entred Debt lieth there- 
on, or upon the Recogniſance alone, and the Rule 
tor ſpecial Bail was diſcharged, 3 Keb, 221, 229 
Griamſron and Wade, Vid. Lit. Rep. p. _ 


266 


Obligations and Coftvitions. 267 
That a Scire Fac, is. not an Ation, but an Execu- 
tion, Argnendo' in Mel-vin and Reeves Gaſes '-- 
If a Mani be'bqund- iff & Recognifance to'paly 
160 Lat tive ſeveral-days, preſently after the tati 
day of payment. he fhall have Execution upow the 
Recognifance for that Sum, and thall not tarty-cill 
the laſi be paſt, for that it is in the Nature of {& 
vera} Judgments; 'Co. Lat. F 0.292. bs Aliter of 'a 


Meer Recognifances axe not fealed, but enrolled 
they mult be. -'; © 3-17-2003 j. 833 

In a Recogniſance in Chancery the: Proceſs 'is 
Scire Fac. and this being returned with' a N64, 
another Scire Fac. which being fo returned alle, 
he (hall have a Judgment, and: may haye/a Lewar. 
(but no Capias) © Rep. 141. 

The Tranſcript of a Recognifance in Chancery 
came into the Bu R: and was not allowed there to 
have a Scire Fac. On it, 5 Eliz./Dyer 217. 80-in 
C:B. the Goods only which he had at the time cf 
the Execution awarded, will be ſubje& co Exe 
cution. 

Upon a Recogniſance in Chancery Execution 
ſha}l be of the Moiety of the Lands. 

The Execution by this, is by Scire Face 


Bail. Recognizance. 
The Nature of it. 
HE Recogniſince 'is conditional (that is to 
ſay) to render his Body to Priton if he were 


condemned, or to pay the Condemnation, '7owes 
138, The end of the Bail is not only to my 
" ms 


268 ' 
the Body, but that he come ſubje& to the Count 
according to the meaning of the-Bail-; (and there- 
*Bail cannot render the Body of the Defendant af- 
ter Writ of Error brought by him, Q#. ) for the 
Entry in the diſcharge of the Bail muſt be, that 
the) Defendant reddidit ſe to the Court to be'in 
Execution, if- the Plaintiff will, which cannot be 
1o- in that Caſe, Hob. p. 116. Wickfead Caſe. 

The Bail in the Common is always ina 

Sum certain according to the debt or damages in 
the Writ; but in the Kings Bench there is not 
any Sum mentioned, but to pay whatever the Prin- 
cipal ſhall loſe, 1 Keb. 18, Cro. Fac. 645. Sir Foby 
Apes Caſe. 
Words of the Bail are conditional, ſcilicet 
fi comtingeret pradittum Defendemem debita '& 
danma ill prafat. Querenti minime ſolver,” aut 
fe priſon non © reddere, &c. 5 Rep. Hoe 'and 
Marſhals Caſe 70. b. 

Special Bail by Recognifance was (as the manner 

15) that F. & B. conceſſerunt & uterque eorum con 
ceſ/it, that the ſaid debt and damages ſhall be levied 
upon them, if the Defendant do not pay, aut ſe 
priſone Marr. doth not render, Siderfin p. 339- 
Gee's Caſe. 
' The Recognifance in the disjundtive, to render 
the Body to Priſon or to pay, &c. By death the 
one becomes impoſſible, and fo ſhall excuſe the 
other, Fones p. 29. Winch p. 61. Sparrow and 
Sowgate. | 

Recogniſance to have the Plaintiff in Chancery 
ad ſtandum jurt in bac parte, and that the Plain- 
tift ſhall proſecute with Effe&, though he doth 
not ſhew the Plaintiff did not appear in Chancery 
al 
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= Obligations and Conditions. 269 
wes NN 2t the day (for the Condition here is paxcel of 
af- I the Recognifance) which is one of the Conditi- 
the MY ons; for the words in the beginning include all, 
ae BY 25 well the Courſe of the Proſecution 'as the Effect 
in I of the Suit, Telv. p. 59; Cro. Jac. 69. Barnes and 
be IWorlych. | | 

4 del Mainpriſe en Det, Vid. Raſt. Entr. 
a 177. 0. 


in 

X Proceſs. Scire Fac, 
I 

0 


== Judgment a Cap- is awarded againſt the 
Defendant, and upon a Non eft inventus re= 
; tumed, they awarded a Scire Fac. againſt the Bail. 
Capias muſt be delivered to 'the Sheriff before a 
p Teftatum, 2 Keb. 424. Robinſon's Caſe _ 

A Latitat is taken againſt two , one is taken 
and puts in Bail in Micbae/mas Term, and after- 
wards the other is taken, and he puts in Bail in 
Hill. Term 3 it was prayed that the Bail of A4- 
chaelmas Term might be taken off the Filer of 
that Term and put upon the File of Hl, Term, 
for otherwiſe the Plaintiff cannot proceed againſt 
them joyntly upon Bail put in in ſeveral Terms, 
and it was ſo done, Noy þ. 90. 

_ Fac. againſt the Bail 3 the pm Fac. Ie» 
cited that Judgment was given againſt the Pnnct- 
pal in Debt, cn not / therein that the 
Capias was awarded, yet per Cur, it is. good 3 it 
may be omitted or recited, Crs, Fac. 97- Jaltice 
Willams verſos Vaughan. | 

Per Cur, If one be arrefied in this Court. and 
Puts in Bail, and after the Plaintiff recovers, and 


the Defendant renders not himſgt —_—_ fo 
aw 


TN ne ae 


270 The Law of 
Law in ſafeguard of his Bail, che Plaintiff may 
at his Eledtion- take Execution ' either againſt the 
Principal or Bail : But if he arreſts the Bail, tho 
he had not full fatisfaQtion, yer he ſhall never sf 
terwards meddie. with the Principal: But if two 
be Bail, and one is in Execution, yet he may a6 
take the other ; but if che Principal be in Execy- 
tion, he cannot take the Bail, Cro. Fac. 320. Hips 
gins Caſe. | 

W hen the Plaintiff in the Action hath Judg- 
ment, he hath EleRtion to ſue a Scire Fac. againlt 
the Principal upon-the Judgment, or againit the 
Bail and Principal joyntly upon'the R ccognilance, 

Scire Fac. bxought- againſt three Bails upon a 
Recogniſance acknowledged by them and the Prins 
cipal jointly and feverally  and:upon Demurrer the 
Writ was abated, becauſe this being founded upon 
aRecord, the Phintiff ought to ſhew forth the vs 
riancefrom the'/Record, as that one is dead, Alley 
p.'24. Blackiwel and Aſhton, © 

By the Courfe-of the Court a Scire Fac. againlt 
> the Bail muſt have ſeven days between the Tefe 
and the Return 3 elle all Proceedings after aze void, 
and one cannot be taken out returnable more, and 
the other within leſs chan ſeven days, 1 Keb. 192, 
Gifford and Smith, 

Bail in B.R/by John Bennet Efq and the Decla» 
ration was on a'Recognilanceby the Natme of Joby 
Bennet Gent.and bh Nul tiel Record of the Recogy 
niſance by F. B. Eſq, Per Cur. it is all one Name, 
and the Court takes no notice .of Heraldry here, 
? Keb, 293. Bermet and Dean. © - 


£ 


Sift 


«s wc = © -—_ D a 


—— 
. 


ww e- > 2 


Ree DS ELT2ERTu *F => TT SACHS 


Obligations and Conditions, 271 
S:ire Fac. on 3 ſingle Recognifance of Bail was 
to, becauſe returnable at a day certain 3 

and 6 agreed by per Cur. to be quaſhe, and the 
party left' to a new Scrre Fac, Of to Debt on Re- 
cognifance, Where there is a Condition, it may 
be returned at a day certain, and fo may a Scire 
Fac. to revive a Judgment, 2 Keb. p. 356, 397. 
Allen verſus the Mamnucaptors of Cutler: | 

Debt lies on the Recognifance of Bail, 3 Keb. 
907,734. Miles and Bateman \ but not before a 
Cap. andſecond Stire Fac. returned and filed; on 
Judgment in Term Cap. may be at any -time on 
Rule four days after Judgment. ' ofa ip 
W. recovered _—_ of in_ Debt, and He up 

rought to the Bar by Habeas Corpus procured b 
his bail, and the Plaintiff —— he might be 
committed in Execution. and alſo the Bail, that 
he might be received jn their diſcharge > "but B. 
having brought a Writ of Error, it could not be, 
hanging that, Hob. 116. Wickfteds Caſe. 

The Scire Fac. was to ſhew cauſe why Execu- 
tion { ſibi widerit expedire (not ſaying) fers 
nn debet, Per Carr. it is ill, and it is not amenda- 
ble, 3 Keb. 190. Marnel and Coltlowe: _ 

After the Return of the ſecond Svire Fac. it is 
too late to bring the Principal in, agd that ,is_ the 
reaſon that in fſuch'caſe a Writ of Error for the 
Bail to reverſe the Judgment againſt the Principal. 

Debt againſt the Prmcipal, and Judgment on 
Nihil dicit, but no Ca, ſa, ifſued againſt him 3 


- 


afterwards two Scire Fac. wete taken out ct 
the Bail, and two NjÞils thereon rejume, and 


on that Judgment given *gainſt the Bail: * The 
Judgment is erroneous, bar the Bail 'cannot bring 
z 


- 
*% 
- 
| T7 
4 


x ® 


T HE eating of the Principal to Priſon is 10 
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a Writ" of Error, cauſa qua ſupre + but he fil 
have an Audita ow oe 3 , 288. Bar: 


cock and Thompſon. When the Judgment i 
nded upon a Scire Fec. the Bail is remedilek 
2 6 51, = -=p and Duel, F- 
ere ought to be a Cap. againſt be- 
fore he can be charged, = jug to Naw 
that the Capias was returned and filed againſt the Wl ? 
Bail, 3 Bulſtr. p. 341. Calf and Binglh. 
If the Principal be dead before the Return of the Of | 
Capias, this muſt be avoided by an Audits Que 
| 
| 


b 
c 
he 
d 
p 
n 
p 


rela in Judgment againſt the Bail, 2 Keb. 51, 
Reynolds and Duel. -4 | "res RN 
The Gourſe of the Kings Bench is, that Default 
ought to be aſſigned in the Principal upon the R& 
turn of the Capias before the Bail ſhall be charggd; 
( fo in Com. Banc. &.) which cannot be if-the 
Principal be dead. It the Principal render his Body, 
though the Plaintiff refuſe to take that, | yet that 
is a diſcharge of the Bail, J/inch p. 61. Sparrow 
and Sowgate. | Bo. 


How and when the Bail is diſcharged 3 and of 
the rendring the Principal, and the time of dt 
:ng its 


diſcharge of the Bail till the Bail-piece,which 
remains with the Secondary, be diſcharged, &*- 
2 Keb. p. 2. Booth and Nortrop. all 
One may plead reddidit % well enough with- 
out Ts pront patet, &c- for that is only filed 
with the Baikpiece .entred into at the Judges 
Chamber, upon which the Secondary writes a _ 
tal 
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+ {+, and fo the party goes to the Marſhal into 
I in ran Secondary, and 
he enters a Commit t:1mas 1B exonerationem manu» 
captorum ; and if this Render be before the Return 

the ſecond Scire, Fac.'on. the, Bails Recogni- 
ance, it may be well enough pleaded, proxtipater, 
ewed ff ++. and this is the of the .Court; 2 Keb. 
the ff 237+ Anonmmus.. 33} 3h (A couh 
| Per . Rolls , .. Out of. Indulgence to- the-. Bail, 


F the © it hath been the uſe. of: later, times, . that if. the 


One 
$1, 

{charge 
pul WY cently it was not fo ; but then it was counted too 
Re- f» 134. M. 24 Cars Is 
&d; TELE *: Fl £364 ih win % 


the & The manner of Entryuupon'; the 
dy, Body upon the Ball 3 and it the arty or hs Attor 
hat I »y be » he muſt, mgke-his EleGion to-take 
ow © him in Execution or refuſe; him; whereof, Entry: b 
to be made, _ Qu. If he may after take him by Ce» 
ſe. Hob.p. 210. Welby and Canting. . ..; > >. 
of Judgment againſt a, Bail; on/Scrre Face which 
ls | 35 ſued out, and two...Nichils returned after the 
Party had rendted himſelf in Execution on the-furſt 
Judgment. Scrogs moved to haye the (aid: Judg- 
ment ſet aſide : Per Cur, theve:is cauſe of an Afv- 
dits Querelg; but otherwiſe-no. zemedy; Bat the 
the Bail, after. rhe Bail-piece diſchaged, but belore; 
On afirmance of Judgment again(t dhk./Princl- 
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removed ; it 
HE wry; oo of wits 2 Ks, 
635. Bodam's C 
Gardner pra 
to render 


_ Nickils —__ the Bail. 2s viendneR 
268 allotatur , this wind for dn Anndita 
vel "And wetre'thete a Scire Fee. returned, the 
Deſenidanc may (plead it; but the Bail carmot othes- 
wike-dorelieved, 2 Keb. 536. Re— 

'"Dwyort recovered Pebt againſt 1/5, 
on this «C iſſacd out againſt ' 

«nd before it' Was 


Hvered | ih "©xecutivy/ \for the Debr'of : 
diſthage of Hicmſ&f, in regard chat if he 
dic before next Term {" he'could Abt 
tothe Serve Fac, but thod1d we ena 
the" Debt, which was/ granted 

didnot ititend to'prey {yo Body BE 

*£xecation "for His ging 
"Court; ibut His pu was to have 
A wwe 1's for the' fame 3 the > -— 
-preventiort whe 

gooſe into Con, tad proned co de committed 
in Es EA > rob . 
Coutt'did; i2 ' 4 -Dw 
porn Pio” N 
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Capiar tmuift firſt be awarded againſt the Princi- 
" before Scire Fac. againft the 'Bail ; . for the 
har is, that the Principal ſhould render 
himſelf, &'c. which is intended upon Proceſs a- 
warded againſt him, Cro: Eliz. 597. Hobs and 
TedeafHe. © 
The Mainpgrnors brought Error, becauſe "there 
was not any CF. ad ſarisfac. awai inlk the 
Principal before the Seire Pac. Per Cur. a Wit 
of Error lies well apori the Statute of 27 Ez. bt 
being certified upon diminution,” that a C2. [s. 
been awarded,” the' Jadgmerit was'a 3*Cro. 
Eliz. p, 730. Cokerin's Cafe. © a | 
One was boun@ by the Chief 'Juſtice to appear 
in BR. the Court-was moyed to diſcharge him of 


[is appearance, wr ufe he was before the day ar- 


teſted and d at the Suitof atother, and 
It was done, 1 Bulſtr. 170. 2 


"Sire Fac. againſt the Bail for Sort 7m prong 
of the Pick, and ic to ndt itn that Pro- 
ceſs was awarded againſt” him, but that it 'was 
prayed, & & concedirgy, but It is not zdev | cept 
ff Vicecomirs, &c. asit ought to be, nes 
be that was" Bail doth not afterwards appear, This 
thight be without Proceſs, and fo not good, Cre. 
Eliz. p. 177.” Herd and Burfow. _ 

The Bail carinderender the Principal. on. the"day 
of the Retuth of the! ſecond, Stir? Fac., though be- 


"fore: the Sheriff hack aRitally made his; Retry 5 
wdthis is the Pleading of che ' Render that ſach a 


thy ante retornam, anfl after Nul*tiel , Record 
pleaded the "Bail © cannot take, advantage of. this 
Render, 1 Keb. 450, 456: Hooper vetlus the Ma- 
Bc bu 

my NT. 4 "The 
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The Bail muſt xender* the Principal wg 
Court the day of the, Return of the: ſecond $i 
Fac. So it is on a Declaration by the by, which muſt 
ing, the Court the lalt da 
icholas and Stokes. 

Judgment was given againſt the Princi 
tex a Scire Fac. is brought 
; peared and pleaded Nul tiel Record of the } 
againſt the Pringipal,and on the day gi 

the Principal rendred hi 


be fit 
899. 


5» &-» 


PETS in the Recor | 
Body in diſcharge of the Bail, Qu. if he migh 
. © March Rep. p-154-pl. 223, The Condition of the 
Bail is,that they render his Body indefinitely without 
limiting any time in certain when they ſhall do it, 
pay the condemnation ; and by ſome, if they plead 


{uch a Dilatory Plea as this,they have thereby waved 
of brin 


the beneht 


trick the Plaintiff | 
which he had-expended inthe Suit 

Jud 
this ] 


pal reddidi /e 
the Bail may ple 
cord of the Bail is a diftin& 
| hanging the Writ of Error, the Bail may bring 
in the Body of the Principal. at any time when 
he will, but he ſhall not be prayed in Execution 
before Judgment be affirmed or di 
the Return of the Seire Fac. againſt 
the Principal renders himſelf, | and 
"Writ of Error, dies, by this the Bail is di 
3 Bulſtr. 341. Calf and Bi 
gar, Hebbs and Doncaſter cited there. 


y of the Term,1 Kh 


againſt the Bail, who ap- 


Body, and by i 
d loſe all.his Coſts of Swit 
e ſt the Bail 
ment againi{t the Principal in -B. R. upon 
gment a Writ of Emer ought i 
Exchequer-Chamber according to the Statute of | 
27 H. 8. Hanging this Writ of Error, the Pring- 
xoneratione of his Bail 
(charge (the Re 


this in their di 
of it fell ) 


diſaffirmed : Before 


I 
ry 


and 
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Obligations and Conditions, 277 
A Committitur (though no Judgment) muſt be * 
entred hanging the Wrie of 3 but if Judg» 
ment be affirmed the Party maſt . pray to have 
him in Execution, Fones p. 128. meſme Caſe. 
At any time before the -Capias awarded, if the 
Defendant dye, this diſchargeth the Bail 3 for the 
is conditional, /cilicet , to render; 
his Body to priſon if he were condemned, - or to 
py the Condemnation : And before a Capias he 
s not bound . to render his Body,. and therefore - 
by the A&t of God being impothble by death-., 
to render his Body, the Bail is diſcharged. [And 
before Copies awarded the Principal is not bound 
to render himſelf, for the Plaintiff had Election". 
totake ont Execution by Elegit or Fieri Fac. as, 
_ Capias , Fones Rep. p. 138. Calf and- 
Bagh. oo | | 


Pleading and Execution. 


[\ Scire Fac.or Recogniſance againſt the Bail ; the 
Ry Plea was wenit ow &c.. Per 
Cur, he mult ſay, went #1. ie perſona or per 
Attornatum, and neither hill be ES hs 
cally this being aftez a Demurrex, though general, 
2 Keb.p. 388. Bolton and Clark, | U 
Va Scire 'Fac. iflues- | the Recognt». 
ce, the Bail and Principal have. two ways 19, 
deleat this, either by tender} of the Body of the 
Principal, or by . Plea 4 and if at the Return they 
Toru by Attorny they hive a 7 the 
ecognilance 2 » Rep. 392» "- 
Scire Fac. — as Bail for D. and ſhews. 


ie had ſuch a Term Joya gear De 
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278 - The TLawof © 
that he did neither render the Body nor- ſatisfy 
the Debt. The' Defendant pleads, D.came' ins 
to Court and” rendred his Body to the Fleet"in 
Execution, and in diſcharge, £5; and that the 
Phintiff did refuſe to take him in Exeutiong and 
the Phintiff denied yielding of the Body, and 6 
Ifſhe': Per Cur. it' is not well pleaded; forthe 
yielding. of the Body' being an Ac in'Court and 
in diſcharge of his Bait which is of Record, muſt 
be it ſelf of Record, and therefore ought tobe 
concluded, prowt F work per Recordum, Hobart p, 
210, Welby qour 

In Scire Fac. caninlf © the Bail, they plead red 
did fe of the Principal before the Rerum ofthe 
1 Scive Fac. (wviz.) ir May. The Plaintiff 

Oyer of the reddidit ſe, and* the Retum 
hich was the 6th of May. The Defendant && 
murs 3 Judgment pro Quer. 2 Keb. 542. Turner 
and Lufton, 

In Scire Fac. againſt Bail, or Judgment in Debt 
on Oyer of the Judgment : The - Defendant des 
murred, becauſe Scire Fac. is of a Judgment of 
Bill in Michaelmas Term, whereas the Bail ap- 
pears to be in Hillary + but the Bill 
the Defendant as in Ceftodia, the Bail may be at 
any time 3 and heretofore the Bail was never put 
in and wwnge a5 now uſed. But in B.C. 


Bail is t to the Original in Habeas Corges 
and is conditional to' apy md rms 


Terms, 3 K+b. 124. Sepay and Brome- 


Executor brought 'Scire' Fac. 4 ang the 
and declares thi” the Plaintiff di er Anno 


that afterwards the Plaintiff dyed, hoy rt 


not by by them. The Defendant pleads 
no 


no Capias was ſued out. by: .the- 3 '& 
nod Ples 3 Keb. 190. . Maunne/ and, Caltlowe, 
The Plaintif i cannot baye. a. Capias. Wikhout a 
Scire Face Qu. And if the' Defendant principal 
dye before. the return of" the Capias, the, Bail are 


Seite Fac. Yet Cro. Fac. p+ 97» Juklice. Hllparn 
againlt Vaughan. 42nc Defendant in Seine, Fac. 
pleaded the principal was. dead before +#he./ Sore. 
Fac. brought : ill Plea 3 - becauſe! he 
when he dyed, nor that-he dyed before, the, Copias 
Awarded : and if once on. a Capias, non eff. enten- 
tas is returned, the Recognizance is forigiged,. he- 
cauſe there was default in the party-3 and; thoug 
jt be uſual if che principal: render - his Body up- 
on the firſt Scire Fac, to:accept it, yet that is. of 
grace, not of neceſſity 3. theretore the death at the 
tive of the Seire Fac. brbught is not material, 
if he were alive at the Capias returned, Crv. Fac. 
þ 165. Timperly and Coleman. | 

If the principal dye before the Capias returns 
ed, the Bail may be diſcharged, but never where 
he dycth after, though before the return of the 
uſt Scire Fac. for hereby the Plaintiff, is put by 
oz and the Executors may be inſolvent, 

* Þ. 127. Coopers Caſe. 

Sake. Foe _ Band othes, ag. Bail for 
P.P. being Condemned , - and not rendring bis 
run to Priſon. Srixe Face he yt 
t upon this Hecogncs they pleaded, 
P. fach rs before the day in the Recognizance, 
pits Mony 4 this Lapis in it (lh for 

ECOgnizance, as tO 1s an 
on upon 5 Scighitia, _ which they- ought 
| 4 | 
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dicharged 3 but not ſo on death before a {econd- 
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well plead- performance 3 but the 'party-in 
Scire Fac, wpon this Ty cannot —— 
cept: fatisfaftion be acknow on Record ; for: 
by »ude payment he ſhall not avoid matter of Res. 
cord, 'Cro;' Eliz. p. 233. Brunckhorns Caſe. Cn. 
Eliz. 31. Ordway. '' | þ 
| s in Scire Fac. plead, that the 
cipal was 'taken by 'Capigs, and deteined till he 
paid the Mony ; payment 'is a good Plea, but no 
place of payment being alledged, its ill, and Judg- 
ment pro querente, 2 Keb. 579. Farrel and Shen; 
Mod. Rep: 14. Meſme Caſe. © ' 0: 
Memo brrory the return of hs —— 
the principal, is no Plea 3, yet before rit 
of Scire Fac. brought, it is by the Bail, Bail pleads 
payment by the principal; before the Scire Fac. 
viz. the ſame day: after Capias taken out, its 
no Plea, nor ſaves the Recognizance, 3 Keb. 349+ 
Barford and Peet. Me 6 FN | 
n Scire Fac. Bail pleads, that the principal 
had entred himſelf before Tho. Twiſden Juſtice, 
Oc. in diſcharge of his Bail, and the entry was, 
Quod reddidit ſe in exonerationem manucaptorum, 
& boc Paratus eſt wgrificare : The Plaintiff de- 
murs, becauſe it ſhould be, *prout pates per Re- 
cordum. Preſidents are both ways, -Siderfin f- 
216, Midleten and the . Manucaptors of Silve- 
fer. | | 4 
P. M. was Bail for the Defendant, and before 
any judgment given, the Plaintiff releaſeth to Pu 
all Actions, Duties and Demands; afterwards Judg- 
ment 'was given againſt the Defendant, and upon 
his default Scire Fac. iſſues againſt P. 24. who 
pleads' the faid General Releaſe. . The Plaintiff de- 
J-16 , C nd mus, 
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' ans. Per Cur. This Releaſe (hall not bar the 


Phintiff, for the Words of the Bail -are conditio»- 
nal, Scilicit ſi contingeret preditt. debita && dam- 
us illa prefat. querenti minime ſolvere, aut ſe 
friſcne non reddere, 8c. and its not any duty: 
certain till Judgment given 3 and note, diverſity - 
between a duty certain upon condigion ſubſequenc, 
for this may be releaſed before the day of the per-. 
farmance of the Condition, and a duty uncer- 
tain at firſt, and upon condition precedent - to be 
made certain afterwards z this in the mean time 
is but a meer poſſibility, and may -not noe be 
releaſed 3 this Recognizance doth not create a du- 
ty preſently, but ſhall produce a duty after on a 
eontingence, 5 Rep. 70. Hoe and Marſbal. 
Audita Querela by the Bail after | nt 2» 
gunſt him tor debt on Scire Fac. becauſe he was 
within Age at the time of the Bail 3 and by the 
Audita Querela he was diſcharged cited in Sir 
John Apſleys Caſe, Cro. Eliz. 645. Yelwertons 
New Book of Entries, p. 87. p. 155+ Markams 
and Turner. He cannat plead his Infancy to the. 
Scire Fac. for this Suit goes in affirmance of the 
Recognizance, and demands Execution of this at 
the day of the ſecond Scire Fac. The Bail pleads 
wil tiel Record, and then brings _ the 
principal intoCourt, and that his Body may 
be taken in Execution. Per Curr, if the Bail be- 
—_— —— ef he frog Sole Fan Beds 
at y of the principal, his Body 
A  teptina gain 
and therefore if the party Plaintiff do not prayto. 
have the Body in Execution, he is not compella- 
ble to take him, 2 Rolls Rep. -367+ Cage and 
Doughty, 


7 
J , 
4 « 


ment in the Scire Fac. brought 
that the'Execution may. be joint os 
cording to the Recognizance, although « 
Fac. was joint, Siderfin p. 339. Gee venh 
Francis Fane. "12h | 
It three bind themſelves jointly in a Recogns' 
zance, Execution muſt go-againſt them all ; and 
if they are: bound ſeverally, there if the Scire Fu. 
be againſt all, the Execution muſt be fo too 3 for 
by the Judgment they have made their eleQion, 
2 Siderfin p. 12. 
Cap:as aginſi the Principal and Jadgments/ and 
after Scire Fac. againſt the Bail, and Judgment 
thereupon; the Plaintiff cannot take out one Ex- 
ecution of Scire Facias againſt ihe Goods and 
Chattels of the. principal and Pail, for there 
o_ to be ſeveral Executions upon the ſeveral 


gments, Stiles Rep. p. 290. Newton and God- 
dard. Trin. 1651. Banc, ſup. 


Removal, Error, Hab. Corpus. 


N Scire Fae. againſt Bail, on removal of 'the 

principal by Error 3 the Defendant pleadedthe 
Writ of Ervor is yet depending, (this was on Bail 
below) no Scire Fac. will be againſt the Bail, & 
ſpecially out of an Inferior Court, till the prind- 
He determined. Scire Fac. cannot be un 
yarn Walled, 3 Kth. 396, 434. Cu 


Bezar 
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Debt brought in- Inferior Court of: Record; and: 
tail the Manucaptors, and Erroy brought i-reds 
ditione judicis, and the Record and Blea- removed. 
to-this Court , _ — the Recognizance- nor 
udgment againtit t UCaPptors:3 Deddrige : 
fo have welt done in removing only-this Record” 
and the Judgment againt the. principal} and-chat 
they may well proceed to Execution ;/ and ifjudp= 
ment was not had againſt the Manucaptors, after 
the Error bronght, then it ought -to be removed 
by ſpecial Writ of Error, 2 Rolls Rep. 494. And- 
RES » - 
A. is Bail for B. Judgment in B. R. is given 
againſt B, B. ſues Error in Exchequer Chamber 
there the Judgment is affirmed, and Cofis aſleffed: 
A, (hall be charged with the Judgment in- B' R. 
but = for the Coſts on the Writ of Error, Noy 
(18, 
/ The Defendant ' was Bail in Inferior Court, in 
Attion of Debt. Stire Fac. againſt - him, 'becanſe 
the Principal did not render nor pay : The Defer- 
dant pleaded, that after the firſt Action brought, 
nd Bail fonnd;the Couſe-wes remtoved'by Blabeur 
Corpus, and new Bail here accepted; and after- 
wards the Cauſe was remanded by naar and 
then Judgment given againit the Principal. The 
Queſtion was, if the old Bail be diſcharged by the 
Record removed ? Per Cur. W the Bail be here Re- 
corded , ſo as the Court is fully poſed of the 
matter, and the'Ferm is paſt, there the old Bail is 
abſolutely diſcharged 3 but if in the ſame Term the 
Record is remanded by procedendo, it is as if it ne- 
ver had been-removed, and there is no Record of 
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294 "She Law'of 
the removal thereof, and the matter doth reſt jn 
the inferior Court, Sratu quo prizs, the firſt Bail is 
revived, 2 -— "I Cro. | py 1 Roll 64: 
Beſton and B 0 "id 
Mainpriſe or Recognizance may be taken bes. 
fore an Action brought, where the Cauſe is remo-! 
ved by Habeas Corpus, and (o is the courſe in 
B. Com. The. uſual and belt courſe to: xgemove the 
parcnd is by AGttimns - of Chancery, Cre, 
ace þ. 97. Hargrave Rogers. | 
Jud; t is given io 3.2 agpink the prin«. 
cipal, and afterwards by Scire Fac. againſt the' 
Bail : Principal and Bail cannot join in a Writof 
Error upon theſe feveral Jud » and the 
Bail cannot have a new Writ of Errors by himſelf, 
Quod coram wobis refidet, becauſe the Scire Fae. 
is none of the Actions wherein the Writ of Er- 
xox is given in the Exchequer Chamber, Hobart p. 
72. Forreſt and Sir fame: Sandland. Judgment 15 
in Scire Fac. which is a Judicial Writ, and it is 
not expreſsly named in Stat. 27. Eliz. el. p. 1574 
_ e and Turner, \ he 
gment 15 given in the Scrre Fac. 
Recognizance 3 Error was brought upon char Judg: 
ment, _ ow! Judgment affirmed : — 
Wyit of. was brought upon the prin) 
Judgment, which was _— hereupon Audits 
Querels is brought.. Per. Cur. the fixſt Judgment 


reverſed, is no reverſal of the J in the $ci- 
re Fac.becauſc it is a collateral J by it (lt; 


yet it isa good cauſe for Audita, ls, forit is 
quaſi dependent on the firſt Judgment, and the 
hit Judgment is the cauſe that he is charged by 
this Recognizange, and its but reaſon. the Bail 
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ſhould have remedy to be diſcharged from the Ex- 
ecution, ns Face þ. 645. rar Apſtey and 
Ive. 2 Roll, Rep. 354 2's 

Adtion was - _— Ta The Bail whe 

zance was 23 4 1 gment againſt t 
P_ and Scire Fac. againlt the Bail for 23 #, 
10s. it was held Error for this miſtake, Cro. El/iz. 
p. 855» Kilborn and Trot. 

Judgment was given in Scire Facias againſt 
the Bail , that the | Plaintiff ſhall recover __ 
recuperationem pradittam , where it 
ſuper recognitionem preditan: 3 No Writ of 
rar yes 1n. Exchequer Chamber, C « 90s or 
prs, neither in, this Caſe in the Kings 
this is no Error in proceſs, 5. e, where rp. amends 
is taken for another 3 but the Exror-is only in point 
of Judgment, and no remedy but in Parliament, 
tl, 7p 157- Ling obey Gan £2 

D. brought a Writof Errotin Camyers Scac-and 
found Sureties to aaymndes with eifeft 3 and for de- 
fault a Scire Fac. was brought him,who ap; 
pearsand is in Execution. a the Bail - ina 
cogee by the appe —_ 

nit of Error, 1 Role Rep 3G 1-4 Down 

Mainpernors recs in Atkion of arg riding A 
ns &- miſs, and Scive Fac. 'illueth, de debiro & 


darnis, and Judgment againſt the Mainpernous, 
rpg a aug. wit,. for they . 
were not Sureties pro debits, | Vide, Year 


put to Aug. Quer., . 2 Rolls, Rep, in Cole and 
gf Fac. againſt Bail, | on. 3 Fac. c. 8. in 


a Writ of Error.z the that the 
Principal did prc proſecute with id, nd that the 


4 £) 
o 4 . 
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. 


as © WeLawvr 
fadgment was reverfed ; he oaght to plead'prouthu 
ret per recorduns, 'and not hoc org 'r 
195. Maire and Spencer. and p.'315, Boremas 
aud Hammond. © Wn 
_ "The Bail pleads the Recognizance was on Con 
dition to proſecute Error, 2nd alle perfor- 
mance 3 the Plaintiff ſhews that 'Ju tas 
afhrmed prout partes by Record, and” faith; no 
wide perit debiturn 'or exerttionem ; this py 
fpeclally alledged/as form in demurrer, isill, 2 
$$ 1. Barret arid Millward. _ 
" "In Bail up af Wrir of Errdf uport the” State 
of pf St —_— 
Bdy y * cnght to pay the* Debt, Cro.. 74 
p. 402. Auften and Monk. ON bo 
"The not affigning of Ertots is a breach of the 
Recognizance to' proſecute” with effect according't 
the Statute 16 and 17 Car: 2.3. 'Siderfin p.294- 
Cooper and Prize. But if the Party 5 he 


and terider the: principal Debr 'arid Cots, ©” 
Cott” will retitvetim, 'and* rior fuffer the Pla 
of to take Execution againſt borh ; and, no "6 
fftorign ſhatl! be of this Many on rhis'Recc 
'2ance, in'Caſe "the Phintiff d0 after" iHign' E 
2 Keble'75. Cooper and Price. ooo 


' Stire Facias,on” Recognizance,”oh' 18 and if 
'Cor.'2: c:8, to elec 5" Wet Eitr & 
mk 1 Aves, "Ind, 

with LD. 


e untif fs 
"death he proſecuted f"re- 
plies, that the Defendant did not cauſe the Re 
cotd of 'B.'R:: th be certified frito*rh8'Exchequer- | 
Charnbet in"his Tife-tiene 5 tht Defeadanc rejoin 
he wes ftopt by TnjluiRtion fn Chancery "Fer Cor 


_ &'May, jP-Term, the" 
"that FO | 


' 2 thing veſted, and 


renders himſelf, this:is 
= ms Feoffinent of Lands 


Vide 3 Keble 766, 976. 
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ought : 


Defeaſance, the notion of Warc. 
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Hiichman and Corbet. 
no diſcharge of the 
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288 '.”". The Law'of. © © 
the Eſtate of the Land is veſted, -and executed ih 
the Feoffee 3 otherwiſe of 'Judgmenes, 
tions, &c. therefore the Judgment iven, | 
21 and 22 Car. 2. B. 'R.-in- the Cal of how 
and Forreſt was againſt Law 3 it-was thus, x 
on. Bond dated the 8th of Apr. 16 Car, 2. The 
Defendant: after Oyer of the Condition, pleady 


FP 


That after the making of the Obligation, (viz.) 
the ſame day and year the Plaintiff by his Deedgf - 
Defeafance ſhewed forth, had promiſed and ety 


oy ONO make ſuch proof as 

«the Plaintiff demurs 3 Judgment was gj ; tie - 
'Phintiff upon. this en Bernlln ale Deena 
wy gm, erage after the ation; 
and it it -w avoid the: Qbligation; it; 
\be made at the fame time, 49 rum, 


- — 
_ ad 


STO PHE THEHITANE ESRFOREENESPTRCEFTIRASTS. 


ee Nnvrationdg ani fant 


NUT JLLLUNLSs +. 2809. 


tidon of a Bond not.to ſae-the Obligation, is void, - 


" What amounts to & Defeaſance, and what oy 


Tice Bond ſhall not be ſued before ſuch a 
Feaſt ; if he be ſucd it ſhall be void, 21 Hy 
9..23,39, CORE 1 STO 

The Deſcendant pleads in ' Bar, That the Phain- 
tiff by his Deed indented after the making, of .the 
Obligation,. grants to the Nefſendant, that-he. will 


not proſecute or moleſt| the Defendant, by force 


of the ſajd Obligation, beſqxe. the. Feaſt of,- &c; 
and demurs 3 Per Cur. its no Bar, but a Cove- 
nant, and-if_ it were that he.-will not ſue. him at 


290- off!" F, Ar _ 
good Plex Phony to- deſtat' ain gh 
gation is, impertinenty, and: the hl ne 
had an Indorſement . on it, which ſhall ſerve 
the Defeaſance of it; 26H. Sg; 
Several Bonds were ſeale for "ti 

Monies ; and after-by -Indenture- the payment f 
kgree with the Defendant; that-if 'the/Defendant 
ſhould- pay to Elizabeth the Danghter 506+. 'and 
ſhall perform - the-other things, ' 80. that all te 
Obligations ſhall 'be void; and be'defivered | up 

its was agreed this was a good Deſeaſatice of th 
' Oblipation 3 but 'fo> other Faults in the Plas, 
Yigg pro Quer. Bridgmans Rey. 116, Lezand 


2 Adam I Wilkams TI, do owe and am indebagd 
to-E. H. 101. for the payment. whereof -1 bind 
my elf, &c. In witneſs, 6c. Memor. That*the 
laid W. 1, be not compelled to pay the ras + 10, 
untif he recover 30 //upon' an Obligation 
Ac«'B Per Coke, halves ihauP a 
neſs) is not part of the Deed, bat ſhell have "i 
force- as a Defeaſancez but then the *Defendari 
muſt plead it, 2 Brownh, Rep. 98. Hiiriond ul 
Fethro, 

Per Coke, A Man without a Deſeaſanee, ny 
plead that the Statute was a 

vr of a leffer Sum," 0 Brownl. 51 4n Brokſ- 

's Caſe 

The Statute was defeafanced on - this Condition, 
IF-R. E. obſerve, perform and accompliſh che aft 
Will and Teſtament of Sit-F. E.” his Partier, and 
pay and content all ' the Bequeſts:  and- Legacies a 
cording /to the true- intent- and” mexning- of thi 
faid laſt Will, Sir F« E;, deviſerh'Land: in Gapite 

mn 


Obiigattoits nv Conditions, Sgt 
* Fee 5 after his death' R. E. efiters itnit9 a thitd 
fart of the" ſ{d Lands ; by the rmiajor-part'of the 
Judges, the Statute is not forfeit; s p. 267. 
fir Row|. ons Caſe in Chancery. : 
If the on 2 Statute be by Indenture; 
and vary 3 the words of the Defeafance are the 
AR and Words of the Contifee only, and not of 
afy other 3 and if his part of the Indenture viry 
from that part Jeltvired ts the Conuſor, mm” that 
that it varies its utterly void; 2 Anderſovt p- 58: 
Hollingſworth and Iheeler, Cras. El. 532. Holling- 
worth and Aſcat. w'Y Ct 
Hin Aud.QOatyela uporra Statute farmiſerh, 
there was ati Inderiture of Defeaſance, if he 
yearly for fix years 50 h to' one FB. at the Feaſt 
at St. Michaelmas, at ſuch a place, &c. the Statute 
ſhould be void 3 and avers' that'it was to F.* B's. 
uſe, and that he tendred 'at- ery. of- the fail 
Feaſts 50 }.” at the place, and 'that'F.'B; was riot 
thete to receive it's Per Car: 1% Thoogh F. B. 
was a Stranget' to the Recognitanite, yet' foral- 
much a5 it'is avetred to be made to his iſe, he 
ought at his peril' to be ready at the place ever 
dey to receive it 3- etherwiſe: the Recognizance is 
not forfeit, when the - other doth tender it, 
2, Thought he fatth riot, nic d/ſqnir alins ex farte 
ſaa; was thae to feerive it, -its good 3 for ic vaght = 
to come On the othier'part, if erly were there to re- 
ceive it. 3; He tidy ut one of the days he was 
Ro SE, Tithe cope 
inte hb Retobel | je 
(&) made the detiand which nected 
not,) yet thb furmiſe ws good ; for the ritatter is, 
whethir he ticked of not, ” Fat: 13,4, ys 
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lips verſus Rice ap Hagh Cro. Eliz. 754 vide this 
Caſe well reported, Yelv. p. 38. by the Name of 
Hughs and Phillips. | | 
X Defeaſance unleſs made the ſame: day of 4 
Statute, and delivered wo fiat, cannot be 
in Bar, 1 Keb, 111. Sir Rich. Bell;ſon, Qu. 
In the next place I ſhall ſhew ſeveral forts'& 
Bonds 3 as a Bond ſued againſt the Heir, Arbitry 
ment . Bonds, Apprentices Bonds, Bonds-for the 
Good Behaviour, . &c. ig | 


' Debt on Bond againſt the Heir. , 
O W an Heir thall be charged 'on the Obli- 
gation of his Father 3 at the end of Pophom + 
Jones p. 87, 155. Bowyer and Row4l, wide Siders- 
« 342. = ' L 
my mult be brought in the debet & detiner, Lach, 
fp. 203. Anonymas.. The Bill was on the File Jebet 
& detinet > but the Declaration-on the Roll was 
detinet only, which. could not; be. amended after 
Verdict ; but leave was given tothe Court to de- 
clare upon the old Bill ; being within three Terms 
he may declare, becauſe the Debt. elſe had been 
loſt, becauſe the Heir after the Bill entred had 
aliened the Term, ibid, -., +, © F309 
Debt againſi an Heir in- the detiner only, . 
aided after a Verdi, by the Statute -16 and. 17 
Car, 2. cap. 8. but not otherwiſe, 2. Keble 259, 
290. Siderfin p. 342. Comber and Waltoe. | 
Its good againſt the Heir tho the Executors have 
Aſets 3 he may have his Ele&tion,1 Anderſonp. 7+ 
Sir Ed. Capels Caſe. *h 4 
Debt lies againſt the Heir of an Heir upon Ob- 
ligation of the Anceſtor, to the 10th degree, Ny 
56, Dennyes Caſe. The 
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Obligations and Conditions.” i293 

The Obligee ſhall have a' joint Action againſt 
all the Sons in Gave-kind, 11 F.7. 12. þ. 

Debt againſt three Heirs in GaveEkind ; the 
Defendant pleads C. one of the Heirs is within 
Age. The Heir of an Heir ſhall be chargable with 
an Obligation /imml cums the immediate Heir, and 
fuch Heir thall have his Age, Moor n. 194. 
"34 and Auger, 1 Anderſon p. 10. n. 22. id. 
Caſe. 

If a Man bind himſalf and his Heirs in an 
Obligation, and Aeaves Land at Common Law 
and Gavel-kind, the Creditors muſt ſue all the 
Heirs 3 and if there be -Land on the part of the 
Fathet, and on the part of the Mother, - and both 
have Land by deſcent, he ſhall have ſeveral AQi- 
ns, and Execution ſhall ceaſe till he may take it 
aainſt both 3 'ſo that the Conſtruction - of Law 
is firiter where the Heir is charged with War- 
my_ than when he is charged with a Chattel, 

v p- 25, 


Riens per deſcent pleaded, and what ſhall be Aſſets. 


] S. by Will deviſeth his Land to his Heir at 24. 
* and if he die without Heir of his Body be- 
fore 24. the Remainder over 3 he attains 24. 2 
Fee-ſimple for no Tail ſhall ariſe before 
his faid Age, which Tail ſhall never take effect, 
2 Leon. p. It, Hind and' Sir Fobn Lion, id. Caſe. 


3 Leon. þ JO. F 
The Father bound in Obligation, and deviſeth 


his Lands to his Wife till his Son- comes - to 21 


years of Ape, the remainder "to' his Son in Fee 
and dies; ie' Son ſhall be adjudged in by de- 
V 3 ſcent, 


: FF 


. 0 


294 © fl Law ol do (tal 
ſcent, 2 Leon. 123; fol. 101, Boi 
3 Leon. y. 118. 
The Ancelior was feiſed in Fee, a Tr 
Will deviſeth them to the Defend 
Sonand Heir, andito his Heixs,on to1 
his Debts within 2 year, STE h 
6atprs (hall ſell 3 he entred and paxd no 
Exceutqs after ented and fold : Its. not Aﬀetsin 
Heirs hands, for though the Heir hath a Fee, * 
he bath it as a Purchaſer being clogg'd with tuch 2 
Condition, Cro. M. —_— fe IGT, Gilpins Caſe, 
Two things xzequilite to bind an Hear, 1. Kew 
expreſs. 2. Lands by deſcent. In Debt 
an Heir, he is charged as Heir, and the 
der an) Gin, and nar 
af as proper 1 : 
el'7 H. 4. If the —_—_ rh As, the 
Was not chargeable, now { 
bo that Boint; if che Heir (ell the L oc 
t purchaſed, he is diſcharged the Debt in 
re he is not to wait the Action of the Obligee, 
Trufts deſcending ſhall be Aflets by the Statute 
of Frauds and Perjuries; ſo Lands of ſpecial Oc- 
cupancy, wid. Star. The Defendant pats þ 
Father was ſeized jn Fee, and covenanted 
FS. Kc. to liand ſeized to the uſe of nb 
Life, the Remainger to- the Defendant in 
the Father had cauſed a Deed to'be 
delivered the Deed to-a Scriveher to. 
F. D. and M. ſo as f. D. would agree mg 
died never having notice of vey Per Cur. 
the _ never covenanted, e- the joe 
ment D. 'was a Condition pregedeng, tp 
eſſence of the Deed, and fo no Deed Rae A = 


dbligations at 


les 3 z contra.the Eine 
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2nd Rowes e, id, Caſe, 1 Leo. 152. %. 211. 
The Heir p riens per deſcent, ſpecial Vet- 
di& find, te Father we eifed in Fee, and en- 
feoſt F. S. of the Mannor of P. excepted and re- 
f 


to the Feoffor for life rwo, Acres only, (the 
Lands in queſtion,)- and after lintited all ro the 
Feoffees, to the uſe of the Defendant in Tail : Per 
(ur, the Lands do'deſcend to the'Son, (the Ex- 
ception being void,) 2 Keb, p.667,719.V#ſon and 
Armorer. 

Upon riens per deſcent pleaded 3 ſpecial ky 
1 find M. \ciſed NE Eras 
Salt-pan, died, ad his Son cotral acl Was. vitd, 
and the Defendant entred as Heix per per poſe. ſeſſion. rr 
trs, this is Aﬀets by deſcent, and 

yoſeſſov* is chargable to the Debt of the ' 
* Kb Tr. 28 Car.2. fe. 659. Clinch and Butler, 

The Heir pleads riens per deſcent; the Deftite 
tant had levied a Fine, Gut becauſe no Deed of 
Uſes was produced at Trial, the Ulſe was to the 
Crour and Hs Fi and fo the Heir in by U&+ 
ſcent, Mod. 

Riens per Fx Mae ent pleaded ; Feoffinent pleaded 5 
at the Trial it a to be fraudulent 3 it feed 
not be pleaded, but-may well be given in Evi 
5 Rep. 60, Gooches Ceſc. 

De vers Þ Thr fe may plead in Bar 4 Releaſe 
made by the Obligee to the Executots3 

the Deed belongs to another, yet Nee 
lhew © forth, for both of them are privy. to the 
Teftator, Co. Lit. 232, 4, 
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+ * 35,6, $3] 7 h Bo Re 
__ Law of {8 
of the Lands in the Cirique-Parts,the Plaintiff mult 
have a Certiorari to, remove the weary 
Chancery, and thence by J4iztims to.ſend to the 
Conſtable to make Execution, i Snderſemnb5. 
28. Hicker and Harriſon verl Tirrel, 3 oe Pa 


" The Heir pleads riews per deſcent; the Plaini 
replies, he ſued a former Writ wtrs P ber, and the 
Defendant was outlawed, which was reverſed, and 
he freſhly brought- this Writ by journeys accomps, 
and avers he had Aſets the day of the firſt Wnt 

chaſed, Hob, p. 248, Spray and Sherrat, Cru 
Fe, 589. id, Cole cited, | — 
Debt wers Þ heir \ the Defendant pleads his At 
ceſtor died Inteſtate, and that one .F. S. had a& 
miniſtred, and had given the Plaintiff a Bord in 
full ſatisfaction of the former : ceo joined, 


ft was found pro Def. If the Obligor had given 
this Bond, it had not diſcharged the former, but 
being given by the Adminiſtrator, ſo that the Pine 
tifs ſecurity is bettered, and the Adminiſtrator 
chargable de bonis propriis, its a good dilchayy, 
Mod. Rep. 225. Blith and Hill. "OF 
He pleads riens per deſcent, but 26 Acres in D. 
in Com.” Warwic. The Plaintiff replies, _ 
deſcent in S. (viz) ſo many Acres; an 
pro Def. arid a diſcontinuance in the Record of 
the.Plea from Term P. to Term”A4. affigned for 
Error 3 and per Cur. its Error, ,and not deins Stat. 
18 Eliz. becauſe the Judgrnent was. not 
on the Verdi, but upon the Confeſſion! of the 
Defendant of Aﬀets, Yelv, p, 169." Hill. 7 Ja 


The Heir pleads the Obligor died Inteftate, and 
F.8. adminiſtred, and he had given the Plaititiff 
another Bond in full ſatisfaction of the former, _ 


440d. Rep.221,225.Blith and Hill. 
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Declaration.” ' 
N the Declaration is omitted (&- ad eandem ſola- 
tion. faciend. obligo me & herecles meos) it was 
amended, Cro. Fac. 147. Forger and Sales. Alit, 
if one declare in deber &- detzner, where it ought 
tobe in the detinet only, 161d. Winch p. 20. | 
If 1 declare on Obligation” againſt a collateral 
Aeir, the Declaration muſt be ſpecial 3 as Debt a- 
gainſt the Brother and Heir 3 the Defendant pleads 
riens per deſcent from his ſaid Brother z but hehad 
Aﬀets by deſcent from the Son of his Brother, but 
he muſt be charged by ſpecial Declaration ; and ſo 
Judgment pro Def. Cro. Car. 151. Hill. 4 Car« 1s 
Tenkes Caſe. 


Judgment and Execution. 
8 21-4, en Lichfield againſt the Heir 3 he 
pleads riens, &c. the Plaintiff replies Aſecs, 
but ſhews not in what place, whether within the 
Juriſdition 3 Judgment was erroneous 3 yet: per 
Dedderidge, It the Jury find the Aſſets to be deins 
Janidiction its ſufficient,though not fo alledged. @. 
it Coſts and Damages ſhall be given to the Plainti 
on fuch Judgment, 2 Rolls Rep. p.48. Brown and 
ington. 
In all Courts he muſt ſhew the place of Aſſets, Q, 
Cro.Fac.502.id.Caſe. Co.Rep.6. 46 Dowdales Caſe. 
Det wers Pheir, pendant le Adtion another A- 
Qion was brought againſt the ſame Heir upon ag» 
other Obligation of the Anceſtor ; Judgment is 
ven for the Plaintiffs in both Ations, but the 
mg 8 the ſecond Action obtains Judgmene 
; he for whom the firſt t was gl 
ſhall be firſt ſatisfied 3 but if the fiir after he fo 
Aftion brought had aliened, and the Plaintiff b 


wn 


_ ag8 LA 

the ſecbnd ARon © :OMINencec 

Alienation had obtaiged Judgment 

Plaintiff 3in that caſe:the Plaintiff ;in-the 4 
jeans $g-Þr yy de na rat 


p- 793+ Rogers aud 

The Heir thall par in Baill on a Wait of Em 
per Sat. 16 Gar, 2:6. 3 Keb, 330, Camber 
Walon. 

Det wers tres Co-heirs, two confels Aﬀets, ry 
other pleads to Ifſye and is non-ſuited its a None 
ſuit. rn, though the two have conſe; 
and {o the Plaintiff loſt his Debc, there being @ 


ie before a new Original, Sd 376 
Blacks Cale. nj 4 


He to confeſs the Aſets that truly iefeal 
to him, otherwiſe his own Land all wo 
with the Debt, Plow. 440. Pepyes Caſe 
Henning bams Caſe, Dyer 344. Qu. i 
cit or non ſum informatns, Judgment 
neral : but in Sc. fac. ſur Reco 
Anceſtor againſt the Heir, he i de 
ſeem, which is falſe here Judgment ſhall be ſpy 
cial, for he is not charged as fer, but as 5: 
Tenant 3 at;the cud of Pophar, 1 Car, Bu Re 15 
Bowyer and Rzcots, 

After Imparlance one .is eſtopt to.ſay that bek 


not Heir, (being charged in Debt as San and Heairy) 
Þ wof be tain, 35 126 tan, dt 


The 


" Obligation and Eondit ms. 299 
The Heir pleads rievs per deſcent, beſides one 
ac; if the Plaintiff pleaſe he may. have | 
if chat-one. Acre'5 oj the Plaintiff plead chat he 
wth Alerts beyond that Acze, and it be found that 
heb jen Aces meer the Pino ene Oe 
Where the Hei pleats he hack aotbang g's | 
enerally, and its Sound. againſt him, th Land 
i Waiter Lane foug be do WO PI 09 
kable to judgment by Ca. {4+ #1. f4- of 8 
1 Brown] Rep. 254. Qu. what IS IIS 
falſe Plea and wil dicity 2 Keb. 343; 
| Riens per deſcent after the death of the Angeſior, 
Prif, Such Iflue ſhall be good in a Foxmedon 3 tor 
if he have Aſſets at any tune, he ſhall be, charged 
and barred of his Formedan intixcly :- in this Caſe 
it maſt be riens jour de brewe purchaſe nec With 
gu, 10 H. 7.8, þ, | 

Is Det vers 4 Co-heirs on ſeveral Iſſues on mers 

deſcent, Aſſets was. found, as ta.gne only; 
\ {+ given againſt hex that had Aſſets, quod 
rameres debicum & Janne ſus gracrally, w de 


p SYS EN CREER SEES 


SY 
-o & 


bm proprize, 2 Kebs nj. 588 Cary and Brickmer 
ok ad. 


iO nil dicit the Heirs om Lands and Goods 
charged, 5. e. a genera . | 
The Heir pleads Lands (et out for Portions, be- 
des a Revertion, of which he jm, 
plies, a third part deſcended 3 Judgment ipea 

I Keh, 156. Cudmone and Lewis 


» So $I YIERY SELL 


E 


"ous, Stiles p. 327. Subg»zve and Boſuil. © 
-- Cro. Fac. $.236.1Molinens Caſe. Armonrer verſus 


Cs 
' The Defendant con 
fion, beyond which he had no Aﬀets ; the 
tiff (aid he had oufer, and were at ſue 3 the Plain 
riff comes and prays leave to wave this Iffueandy 
have Judgment of the Reverſion, quod fuit cone 
firm quando accideret, 1 Rolls Rep.57. Anonywin, 
The Jary find the Defendant had divers Landsin * 
Fee by deſcent, and ſhews not what 3 ye Jae 
ment good; for upon his falſe Plea Judgmenthhull 
be given generally againſt him if he have any A 
{ets 3 and fo the quantity of the Aﬀets is not mate- 
"rial z but otherwiſe in Caſe of Executors, for thete 
they muſt find the value of the Aﬀers, for he mult 
"there recover according to the Afﬀets found, 1 Ral: 
| why ke Evet and Sucliff. M. 13 Fac.1. B.R 
Jud t and Execution ſhall be generd, 
'unlefs the Heir acknowledgeth the Action.and ſhew 
that he hath ſo much by deſcent, Cro. M. 41 and 
42 Fl. 652. Barker Bourne. api 
If the Heir pleads riens per deſcent, *antl it be'a 
faux Plea, it ſhall be a general Judgment againit 
him, and no Writ of Enquiry need to be to&- 
rigor Lands he hath, 28 need wn 
pecial Judgment, for the Judgment oughtto | 
be, that the Nefendants Body and Goods ſhall be } 
table, and half his Lands, Srites p. 2874288. Ab * 
Tery and Holder. 3 
If the Jury tind he' hath Lands by deſcent, and 
name them, and juJgment according]y, its exrong- | 
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Wills, 2 Keb. 6432, 643, 667,719, What Bail the | 
Heir ſhall put in, 3 Keb.$03. Lnwreves end Bus i. 
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Obligations and Conditions. 30x 
Bonds of Arbitrament. 
Shall not here run into the Learning of Awards, 
[ which is a curious and: large. FTitle-in our Law, 
and of which Mr. March hath-compoſed a very Me- 
thodical Treatiſe, but take notice of ſome few fe- 
k& Caſes, which reſpect the Nature of ſuch Obli- 
gations and Conditions, and of gyoiding them. 

An Award was, that the party ſhall-pay unto a 
Stranger, or his Aſſigns, 200 }. before-ſfuch a dayg 
the Stranger befor the day dieth; and-B, takes Let- 
ters of Adminiſtration 3 Per Cur. the Obligor ſhalt 
pay the Mony to the, Adminiſtrator, : for he is. the 
Aſſignee ; and fo if the Adlignee had been left our, 
I Leon. Pp. 316, F ENT Vw xs 

Mony awardedifo be paid. to/a Stranger, if the 
Stranger will not accept -of the-Mony the Obligas 
tion is ſaved, 3'Leewi62+ Norwich and Norwich. 

If the Award be-ill of your own(ſhewing, then 
you have no cauſe of Action, and fo you cannot haye 
Judgment.though- the Defendants Bar be not gaod, 
Stiles 136, Wood and Clemenieds;: If the Plaintiff 
lhews the Award, but affigns'no. Breach, he ſhall 
wot have Judgment though: he hath-a Verdict 3, for 
the Obligation s--not for. any. -Debe, for 'this. is 


though the 
Breach,if it had been aſſigned, yet the Court ought 
to be ſatisfied, that the Plaintiff had cauſe to. re- 
aver, therwile they ſhall not give Judgment 3 and 
tough the Verdi is found forthe! Plaintiff, yet 
this tault in the Replication is matter of Subſtance 
wt aided, Telw.p.152,153- Barret and Fletcher. | 

An (ation to perjorr a yold Award is yoo 


Jos 191 Who Law bf". . "5 
If a Man be bound to perform and of 

Arbitrators, and they make an Award 

that one ſhall pay Mony 3 he ray have his 
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if the Plamtiff ſhall have Execition / 
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nts Condit bot ite 
the Arbitrator,” ' Biit it is a <A. edgis pA rrr 
Fares Article ike pd) vhich 'tHhe 


art bound to peeſorm nporr the pirdly of 
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mo and this Rent (hal Da 
R NCe, ent not ceaſe 
tr the Land; 3 Leon pil 58% Treſhal 


ew ws dane Debate Bndescs Fo 
(fox whom the Defendant was bound to performthe* 
Award) ſhould pay the Plaintiff 30 1: (wiz) 20h: 
the Annunciation'and 10 /, at Vichaelmas after, 
ad (hewed that the'faid F. had the 20Y. and' 
x#tothe 10 /, he pleaded- that F. died before the' 
Feaſt of: MH. The Plaintiff demurs, Per Car,- the 
Bond is forteited, becauſe! the:'Sum awarded by the 
Arbitrament is now: becorne a Duty,” asf the Con- 
dition of the Bond had:-been for payrrient of it, 
2 Lew. f. 155. Kingiwel and Ch 
Debt on Bond to ſtand to-.an  Awardiz/-and' the 
Defendant pleads' Nil deber. On-Dertiurrer it' was 
excepted 5 "the Attion n the Award; 
and therefore the” A ought-t have 'beert 
brought into Court, green. me obey eh 
 appears-here. Pey'Ghjs,, It is not"neceſary-to-pro- 
duce/it irs Court; th he mult plead the Award 
m Writing > for the i9 not brought '\uport 
the Award,” but upon-che- Sabmiffiori; for-the | A- 
ward is but the Ucement: 3 and the Court hath 
nothing to do with-the Award, but to-ſee whether 
ithe-in- wricing or no. - For «a Deed; char T' cork 
_ muſt- be produced! in' Court, -thar the Court 
may judge whether ie 'bind<the party-or. not 3 and 
oveur Gives have: +heteſet forth the' Award int 
Piadi ie Oh thay apa WG 
but by Deed, the Deed muſt 
but here is mo Deed? ths Cale) for gre Arbitra- 
wonder is no Deed, it is but 2 n_ 
and Sea), ' Stiles p. 459, Dodand: 
bert _—_ CY Gondition 
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Condition. to ſtand to the Arbitrament of 5, g 
W che Defendant pleaded Nullum. fec. arbitrinm; 
the Plaintiff by Replication ought to ſhew the 
bitration in certain, and alhgn a Breach 3 forthe 
Plea of the - Defendant is ſo general it doth wat 
offer any Iſſue, therefore the, Plaintiff in his Re 
plication ought to lay a Breach, or elſe there 
pears no cauſe of Action to | the, /Court, and; 
offer of the Iſſue comes from the Plaintiff. Award 
is, if F. pay to D. 10 4. then D. ſhall affure to'F, 
the Mannor of Sale. D. pleads in Debt upaein thi 
Bond, F. paid him not 10 /. it isa good Replicat- 
on for F. to ſay he had paid him 10 /. without fays 
ing over that, F. D. had not affuxed the\Manner, 
the Plaintiff had given a dire& Anſwer to the ſpe- 
cial matter alledged in Bar, Telv. 24. Baily and 
Taylor, But this' was after a Verdi, Vide 1Son- 
ders p. 103. an and Gerrard. © i! bis, 
The Plaintiff ought to aſſign a Breach - in his 
Replication, becauſe the Defendants Plea Nu/ tiel 
award is general 3 but if.in- ſuch Caſe the; Deen» 
dant plead a Releaſe of all Demands after the Arbi- 
trament, by which he offers a. ſpecial point i-Iue\y 
there it {i if the Plaintiff anſwer to the Releale 
or other ſpecial -matter alledged by the Deh 
without atGgning a Breach, 3 Brownl,Rep<©9,"904 
litionto perform an already fet 
down by F..S. The Defendant pleads, no Agree | 
ment was made 3 ill Plea, (Aliter, had it-beento 
perform all Agreements, 1 Rolls Rep« 430»: King 
and Per/eval.  at3 bay 3 D233 
Condition, to perform an, Award 3 they awarded 
the 24th of March, the Defendant to pay at, Mich: 
following 20 /. The Defendant pleads thePhintifis 


Relcafe of all Actions and Demands made to Am | 
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Obligations and ConVtiitions. 305 
the yoth of pr, Per Cur. the: Releaſe is no Bar" of 
the Plaintiffs Aﬀtion. liter, if had been a Debr'or 
Duty preſently, - Crs: Fac.-300. Tynan and Bridges. 
1n Debt on Bond to perform an Award. ant 
pleads no Award 3 Plaintiff ſets it forth, which-was, 
that the Defendant ſhould pay Moeny, and they igive 
mutual Releaſes to the time of the Award : Per Cur. 
its well enough, and all being intended to'be: done 
at one time, the Obligation is not thereby releaſed, 
2 Keh, 163. Gultbopp and Aeers. Lat 2 if 

The Defendant in Oer pleads the intermartiage of 
the Feme with the Plaintiff before the Award, The 
Delendant demurs: Per Cur. Marriage was her own 
AR, and was a Revocation of the power given'to 
Arbitrators,'2 Keb. 865; wins o 

In Debt on an Obligation to, perform an Award, 
there all the Arbitrament ought to- be pleaded-3- but 
in Debt on the Award he may ſhew part of che Ar- 
bitrament, which is the” gr of the Action, L:r- 
Rep. 312, 313. Leak and Butler, | 

Atter Con/iliums,on Demurithe Cohrt gave leave to 
diſcontinge, 2 Keb. 619. | Roberts and Marrjot. 
, In Debt-on Bond to perform Award or Covenant. 
If Mony be awarded or covenanted to be. paid” of va- 
Jue, they require; ſpecial Bail:: Aliter, if todo any Act; 
which is of it ſelf uncertain; a$to haveFrees/x Keb? 


| 450, £ Kebt 73s Keind and Carter. 


Apprentices Bonds. 
4} 24 C 1% 131 : SHO 
A Comditioy that his Son ſhould render t6 C. his 


Maſtex a juſt account de ommibus monetis.bon, 


&c. without imbezilliag any away 3 aid that if he 


| © inabezil any ghings pon doc prov? maie of this 
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he would pay the ſame to him within three Moi 
after rebar Per Cur. before t to 
precede Account and Arreares, and' in/this Account: 
the Deſorants x Bulfs 40. Cockein ntGAN 
the Defendant, 1 Bul/#r.f.40. Cockain and Goodlape, 
On Covenaut, Ed etotd that the Defendant 
by his Deed ſhewed in Court, did covenant to 'fatif- 
fie him all fach Sums of Mony, &c. as F. his Son 
the Plaintiffs Apprentice ſhould imbezil from him 
within three Months after Requſt, and then lays the 
Imbezelling and Requeſt, &c. The Defendant prays 
Oyer of the Deed, which was entred in het werbs3 
and there the Covenant was to fatisfie within three 
Months after Requeſt and due Proof made of ſuch 
embezelling, Iſſue wrs whether he embezilled ; and 
tound pro Quer. Judgment was arreſted, becauſe it 
appears by the Entry of the Deed, that the Plain- 
tiff ought. not to have brought his Adcion till the 
3 Months were encurred as well atter Proof as after 
Requeſt 3 whereas the Plaintiff had averred n> Proof 
in the Declaration,  And' per Cur, the word Proof , 
nerally laid thall be underſtood a Proof judicial, 
Jury, Confellion, or Demurrer in Court 3 but if the 
torm of Proof were by the Writing appointed other- 
wiſe, that ſhould prevail 3 as by Witneſſes, beſore 
two Aldermtn, by Certificate, &c. Which Proof 
(hall be ſet down in the Plea with all the- Circum- 
ltances, and then it ſhall be given in diſcretion of the 
Court, whether that Proof were competent accor- 
| ding to the meaning of the Writinp . Aut in this 


Cate, becaute the word Proof is at. large, and 
may be made in Court judicially in en Aon Frought 
againii the Apprentice, before the Aion brought oi. 
this Covenant made by another 3 it inay be well 
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Obligatians'aad Conditions, 307 
this Caſe takeis 'of ay oþ 43, ryal-in Court, and 
{6'is every way *gain cif, Hob. 'p. 217. 
Croekbay and Arwth; Fid. 2 Rolls Rep. $f Lee 
and Finch, Cre: Face 788. 'Lze and Fidge. 

Condition was, that if he did waſte his Maſters 
Goods, _ = damkemooberf, proved by Confeſli- 
on under ' his" Hand in Writi otherwiſe, and'if 
within three Months afcer fart was not tnade 
to him, then the Bond is he in khees Per Cur, where 
the Proof is general there it mult'be by Jury'in che 
Adion 3 otheswiſe where the Proof i with 4 refe- 
rence to time and before in, or he did 
confeſs it, in this Caſe, Jer pro plat Cro.EL. 
p 723. Cardinal and Fain x. 1 Rolle 
— ary 261. "Hob. p. gn wy mw; == 
Drath, 1 Leon. n. 34+ 06. Cro. 2 ea- 
aftle md Hallybel a, tw et 
it muſt be averred that he did embezil, 2 Rolls Rep 
40. Vid. Cro. Fac. 498. Lee and Fidoe. 

_ The Contra@ or Indencore for having.or retain- 

mg an Apprentice contrary to the Stature is void 3 
bet ſuch Apprentice giv Bond to deliver ap a'true 
and juft-account'of Mercharits Wares, the Bond is 
good ; it being; for a' colfateral rnatter the Bond is 
good and out of the Staturt, + Balfr. « 179. Ber- 
net and Benfield, 

In ſome” Caſes jt is Wiſdom to pray the Cotte 
rave to diſconrinue the Suit, otherwiſe the party 
pogo yp Oo ok of his Bond, Cre. Face 
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303 1 The Law-0611rniig 
not to the Obligor,, By: this the.Obliggi Fn 


if the Releaſe be made-þefore any, Fortei liter, 
if after, becauſe the Obligation once fouleitec _ 
374 


be ſaved by any, Releaſe made toa 
ÞP. 43« Anoyy mus. ti ft 3 en QODPNEST 
Though an Infant may. voluntarily. bind himſelf 
Apprentice, yet. neither at Comman* Law nor by 
Stat. 50. Eliz,, a Covenant or 'Obligationof an In 
fant ſhall bind him; if, he, nusþehaye himſelf the Me- 
ſter may correct him, or Juſtices puniſh him, C16 
Hill, 5 Car. fo. 17g,Gibert and Fletcher. "M1 
"The Condition was, of three pazts., 1, If be well 
ſerved the Phaintif,,..-2.. If he duly accounted. 3-lt 
he ſhould, make - fatisfaQtion in three Months after 
notice.. - Breach js; that upon account he was found 


_ 
- 


60 1. poliſh Mony in arreqrs, which, he converted. to 


bis own uſe and ſo not, well- ſerved, bim,and goodfor 
it is a Breach of the firſt part, for every, paxt is. ſeven 
by it ſelf, Cro. EJjz. p..s 30. Cutler and Brewſtere - 
Condition was, that. it an: Apprentice turyed over 
ſhould walt the Goods of. his Maſter, | the Defendant 
would pay. what. the, Maſter is dampnitied, and 
plead Nu! damage; ; The Plaintiff ſecs forth Breach in 
waſting Goods 3, no : notice. need £0: be+ given, to 
the, Detendaut. If. any oye undertakes, for a third 
perlon he muſt anſwer for him at: his. peril, and 
the particulars of the. Goods waſted -need. not: be 
 fet forth, but fay. to fuch a, vaJue,,,1- Keb., Hiws 
14 © 15 Car. for 467, 471, Fa yelus Peimee. 
Condition to teach and emplayynis Apprentice! 
his Houſe and Service in the Art .of 4 hinurger 
eight years. The Malin Gnds hin © Womer tot 
Indies. The Defendant pleads he dif} agyon mever 
ter inſtruction of: his Servant. The, Plaintiff © 
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except he went with hims? ; 
Dyland\ he-may, 1 Bulftr. 3» 67: Coventry "and 
Weedal, 1 Rolls 'Abr. Belge, jy 6 "Id, © an 
-C/2Executorof C, pore Der" ſur; Oblig. vers S. 
the Cale was 3 The TeRator had put him{clf "Ap- 
tice=to Sz: Tor feven years/\ and+S; bound him- 
to pay to his Apprentice his Executors, «#0, 
10/at the-time of the ead"or determination of his 
Apprentiſhip : «The A ſerves ſix' years and 
dies; Per Car. "The cion is diſcharged;- and 
the-Mony ſhall not be paid; 3+. Brownl. 97. Cheyny . 
ad Sell,  Cro. Eliz., p. 723. "ger a wg 
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Mem. quod cvints die menſie, &c. Anna Regni, 
& wenit coram me A.B. Ar uno Tu Bras 
= Bf ad pacem nune, &c.R. deg Ke. im 
propria perſons Fas or 6 ſeigſs fob 4 yn 
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Manuceper, WG: R. G. (vit.) quilibet cornm 
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4s mſultus ſew slique alio mods quod 5v. Lefic 
ner ſox pertrbetionom cas Ges Dome G4 
cedere. waleat quaviſmode, qui4erm 
ſummias 100 |. uterque ef" of H. GC. | 
| ut pradicitur pro ſt as praedift. R, G: dittas 200, 
at} || recogtiovernnt ſe debere ditto Dommo Rag de terra 
q! | & tenementis, bgnis & catallis ſuit & querumlib 
is & cujuſlibet eorum ad opms ipſius 1 prog 
nl | &- levari. Si contingat prafatum Ri, Gs. in als 
"| pr emiſſorum deficere & inde legitimo modo con- 
17! 11 Onnicy, Bec. In cujad rb gt permngy wp 
, dats" (Oc. lalton 370, 
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C 123. Kilby's Preſid. Ifl. is more fall, but to the 


{ame purpoſe. 


And this may be done alſo by- d: Recogni- 
ſance in Latin with a Condition added 'or endorſed } ( 
in _ for the keeping of the Peace, or for the &} 
day and place of appearance at the Quarter Seſſhons, Þ} 
or in Latin. n= < as A 

' The Obligation ſhall be made in the. Kings Name Þ 1 
by the words Domino Regi, per Stat. 33H: $-39- || | 
ſe&. 52. And ſuch Bonds {hall be of the tur of a 
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Per Stat. 3 H.7. 1. Every Recc e taken F 
for the Peace ſhall be certified at the next. Selſions Þ| | 
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— Obligatſons/anidConditiong. 317 
the Peace, that the Party thereupon 'may be ca}- 

and his Defaalt; if atty- happen, my be -re- 
cxded. The-Jultice of Peace muſt ſend TURPL 
in at the next Sefhons to the Ciuff os. Rotulorum,, w 
ther the Recognifance were taken” by his own dif- 
cretion, or at the ſuit and defire of another. Altho 
the Party that prayed the Peace do not then” ap- 

& the Safions, yet the default of the R 

ox is not thereby diſcharged 3 and the Juſtices may 
hen of diſcretion bind him over again. | 

If the Recognifance be verſus canttum populum & 
yecipue verſoos A, A.tmay releaſcir either before the 
lame Juſtice or ally other that will certifie the Re- 
laſe, which Certificate being of Record will dif- 
chage it, but to releaſe it by his Deed is nothing 
worth, But the Recognilance may not be cancelled, 
kſt perhaps the Peace was broker, and conſequent- 
ly the Recogniſance forfeited before the Releale. 
mary deidin "ck Cults to hp to 

Recogniſance and the Re t 
ther, and that may be done in a few Lines wy 
the Recognilance it ſelf, as, 


Memorandum, * oof ret = 8&c. prafatuus 
CD, went RT L.& gratis remiſs & 
texavit quantum in ſe oft fradittam ſecurita- 
1 pacig per_ipſuom coram we verſus ſupranomi- 
iy A. BY petiratis. In cujas ret teft:monmen, 


kd - 


yo prafat. $ L, "bee: dat. &c. 


| If a Man be bound to the 'Peace, and to appear 


XK next Quarter Seffions, and do afterwards pro- 
ate a ——_ out of Chancery teſtifying that 


n 3B 
ie hach found Satety there- againſt all the Kings cul 


> \ 4 Peopic 


312 | TheLow 8115111 
People for ever > this will diſcharge | his appear: 
-at the Seſſions. And Kt. is. beft®for'the/ Juſtice 'o 
Peace to ſend in, as well the Recognilance as Super- 
ſ[edeas, for perhaps the _ was broken be- 
fore the Super/edeag purchaſed. | : it) 
The death of the King diſchargeth the, Recogni- 
ſan& of the Peacez fo doth the death of the Recog- 
niſor\z ſo doth the death of him at'whole- Suit-it 
was, taken. But though the Sureties die the Re- 
cognilance ſtandeth 3 tor if the | Peace. be broken 
aftex death, their Executors ſhall be charged with it: 
In; the Releaſe of Saxety of the, Peace, thele words 
are; Securitatem pac > but for the good Bchavier, 
Securitatem dg fe hene gerendo,, 1) | 


The Informer againſt a- Priſoner for Felony, may | 


— 7 


be thus bound in a fingle Recognifance. 


Kanc. /]. Mernoqrand?..Quod tertio die Apr, Ann,\ 
&c, D. E. de B- $&c. perſonaluter. coram me TS 
wno Fuſt iciariorum, Kc. ad. pacem, 8c: or: 
conſtitutus apud B. pradift.\ recopwovuit- fe debere 
ditto Domino Regi 10 |. bone, &c. de bonis & ca- 
tallis, terris & temementis \{16s\frers- ff {ever 'ad 
opus difti Dominic Regis, Hered, & \Swucceſſorum 
[uorum [i defecerit in conditions i TL 


The Condition of this Recogailayc: igfuch,where- 
as one A. B. late of G. (ff Si this preſent day 
brought before the ſaid Fultice by theabove bounden 
D. E. and was by him charged with- the felonipus 
taking of 20 Sheep of him the ſaid D.and thereupon 
was fent by the aid Juſtice to the Kings Majelly's 
Gaol, If thecefore he the aid D. thall and will at we 

' | l ne 
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of Indictment y 1 
os atdtall and will then al nA. rh 


there concerning the ſame, as well to the Jurors: 
that ſhall then enquire of the faid Felony, as alſo to 


hem: that (all pals-upon the Tryal of the aid 4:B. 
thatthen, &'c. 


ARecognifance to apprar and: anduns- for Fdowy.. 


Memorandum, 'Quod neſs dis ai R 6. yy 
L Gen, E. Cidebec; ]. B. de 8c.) wenerunticorans 
me ]. H. Armige uno fuſticiariorum\ ditti Dowmind 
Regs ad pacem im Comwnat. pradift.'' conſeroand. 
aſgyar. © mantceperunt pro. BuBoide 87g! (ity 
Ludibet eorum corpus pro ed idem: B. R.) 
erm comparebit corams" progfat. Juſt iciartit 

& ſocis ad prox. general. Seſſiaw' pacis in Comitat. 
pedid. tenend. ps - ſtand. retts in Covia ſiquis vers 
ſus eur loqui wvoluerit de diverſis feloniis & tranſ- 
preſſunibus unde idem R. B, judicatus exiftit us ds 
atur," & ad reſpondend. ditto _—_ Nog we” 
va yr debury omg (43--£73 
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runt coram nobis & E- F: Fehr Ha 
Dom. Regis ad faces ſuam in | Com. ſuo predict. 
comfervand. aſſignati & fe debere 
eidew Dom. Regs modo &r forms ſequen. (vin. 
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Condition for a— for Felony or ſuſpicioy'of 
e IL "I*S46 


The Condition of the Recognizance is ſuch, 
That if the within bound A. B. do ap- 
pear before his Majeſties Juſtices of Gaol-delivery,' at 
the. next general Gaol-delivery to-he:holden for the 
within named County of Kent, then and there to 
auſwer to our Sovereign Lord the KING for -and 
ing the felonivus taking and ficaling of, Ge; 
| icion of his felonious- taking, &«c.) where- 

i withal he ſtandeth charged before, &c. and to do 
4! 1 and receive, &c. and do not depart the' faid Court 


without licence for the ſame, then,. &c.. bn: 


| ſonally appear before his Majeſties Juſtices ahgned 
| to ally «nag apers named County-of 
| K. at the next General Seffions of the Peace to be 
' holden for the faid County of Tin the County 
aforeſaid, then and there to an{wer, &c. 

If 'the Party is bound to ap on vureky 
for the Peace, | be {© fick that.:he cannot 
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+ Obligations aud Touditions- *3+5 
che Huxband be bound that-þe: aud)bis Wife 
ſhall appear at ſuch a Seffigns, and that they: {ball 
ix brand pla mean mY at the 
the Husband a alone ; £s.. it; the Recog» 
wi be forfeited | | 
A Supplicavit out of dixeted to ithe 
Sheriff and Juſtices to bind F. and $wo others to-the 
Good Behaviour 3 the Sheriff returns, that the two 
non [ant invents, and qaoad. F, that ſuch. 'a Recoy- 
nizance was taken before the Juſtices, and that he had 
When the Good Behaviour 3 and F,' pleaded to Iflhe 
in Chancery 3 the Record being. ſent into the Kings 
Bench per manus Dom. Cancellavis > 2 
Writ of Nie Priws ifſueds. and fqund for the 
dant; this Recognizance was not. well certified . into 
the Chancery, for they who-take the Recognizance 
ought tocertihie jt, Cro, Face 669, Ford againſt the 


a Man find Sureties for the Peace;before the Ju- 
ſtices of the Peace in the County, yet if the ſame Party 
come in B.R. and there make Oath,that he was afraid 
he ſhall be hurt by the faid Party, he, may have ſurety 
ofthe Peace there againſt the Party; and a Swper- 
ſedas to the Juſtices, to diſcharge the Bond taken be- | 
tore them for the Peace and Behaviour, Moor 1.126. 

Upon motion on Athdavit, that he was bound to 
the Peace for Malice 3 his Recognizance was dif- 
charged, Stiles p., 364 Sir T bo. Revels Cafe. 51 
| ls the Courts of he Coun, when any are bound 
* I} overto appear in, B. R. and in the mean-time fo 
keep the Peace, or be of Good. Behaviour 3 the 
Cauſe is to be expreſt in the. Recognizance 3 alſo 
when ever the Court binds any Man to the Peace or 
| Good Behaviour, its always for. a year, ay 

Ilhe 
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forfeit ET bit not” to call one T 
| to-fay I will make him 'a a pate 


another to break the Peace upon any Man, CP f 


' the Breach of the Peace : the ward ons ths? Ch 


- "Brea 


pany with riotous Malefactors, Cro. E1.86. k. + bf. 
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WI for Woe #6 & Breach or Perſia 


Aﬀeay made;” or Battery, & bujw/medi, # 
Mods which threaten 4 ' Battery of the Body: 


Kirtcn, Moor n. $78. 
If he threaten-to beat him to his Face, its aFg- 
feicure7 or if he-threaten in his abſence, and an 
wards hes in wait'to beat him, Keb. Inſf. 6 aV 
If he that is bound do but command or procute 


oo 53gq%8S£ = OE 


any other unlawful Ac againſt the Peace, , if = 
done, its 'a Forfeiture of his Recognizance, 7 


7 34+: 6. 


There is a Surety of the Peace; and a kl | 
the Good Behaviour 3 the Surety of the Peace cannot 
be broken without ſome A&t; as an Aﬀray or Bat- 
rery, or the like ; but the Surety de bond yeftu con 
fiſteth chiefly in doing nothing that may be _ of 


&c. are not Breaches, nor 

taking Goods What is a NE the Pee! ba 
of the Behaviour, with. War-like | 
Weapons, (but that yon ey or in Com- 


In Se. Fac: upon a Reco 
haviour taken in the Crown Office 3 the Breach isaf- 
ſigned} 
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Obligatiofs ahd TetSitions, 4x#: 
becauſe he . aſſaulted 'and/-beat' one on; the 

ſs 03 he ach n0e%0s | pr,” and for this 
Cauſe afcer Verdi ger reg ey Cro, Face" 
412. The King and ng 

Stire Facias of the Good 
Behaviour 3 re Was, ey emp he faid-1o 
e/Conliable in executing his Office  thau art a 
ling Raſcal, and/-to a Woman that ſhe was' a 
Whore and a Jade, '&c. The Defendant pleaded 
not guiley, and found for the Defendant, thoug] 
themanner of ſpeaking may be cauſe in 
(getion, to bind one to his Good Behaviour 3 yet 
one being bound, - words only which tend not to\ 
the Breach of Peace. terrifying others, ' or” to ſedi-. 
tion, &'c. ſhall not be faflcient cant of Forfeiture. 

Nos, In this Cafe the Witneſſes inthe behalf of 
wk did won that theſe words were in 

xecution of _ his Office; CroiCar. 

— The ge verſus Hayward. 

Farther Conkidexations of of Bonds in reſpe&t of 
Alignment, Statute of Bankrupe and  Forgery, &c, 


Aſſgnments of Obligations. Vide Creditors as to 
_ of IgA VM 


[ a Man aen.an Obligation to-\another for 2 
la wig Debt', due by him to the Aſſignee, 
that is 'not Maintenance 3 ' but if .he aſſign it for 
a Conſideration then given by way of ContraQts' 
this- is Maintenance: Noy 53» Harvey verſus Bate- 
mes, Alit. in Cale:of the Kings "3 Lions 234+ 


Sb and Marſp 


Upon 


Upon the Statute. of '233 'H. S. cap. 39. the'Caf 
ws. © If Tenant in: Tai eos of D./ be 
bound in a Recognizance to - wh ; 
nizance after comes to the _ by the 
of 7. 5." of) High-Freaſon, after 
Tai dies, and the Iffue in Tail alien 
bnefide; whether the King: —pennn#ddg 
in the Hands of the Alience : Ie ras refelved; The 
ohh emaremey Bees 
R izance; Obligad | 
Specialty, and dies before any Procefs or "Extent, 
and the Iſſue in Tail Hlien the Land bows fide, this 
Land ſhall not be extended by force of this Statute, 


— 


And allo that in this Caſe, in as much as the Debt' YN 2 
was originally due 'to a it is not within 

the A& to charge the Lands i-_the poſſeſſion or I 
ſeifin of che Heir in Tail, or 'of his Alience 3\ for! © * 
this A& extends 'only to Debts immediately due IN © 
to the King originally, and not 'to thoſe which ac+ ' 


crew to him» by 'way of ment, Outlawry, 
Attainder, Forfeiture, Gift oft the Party or any 
ww collateral way, 7 Rep. 21. Lord Anderſont 
Caſe. 

The Statute of 7 Fac. makes Af jor 
of Debts void, other than ſuch as grow ori 
to the Kings Debtor, bone fide ;"it refirains Aſh | 
ments of Debts which are not- die 'to the pebros 
chernſelves, but aſſigned to or” by' them to other 
Perſons, The of this lane was, That'no 
Debtor of the ; ſhould procute' another Mans 
Debt. to be af | which was a common pts” 
Etice 3 but a Man' may affign hisqwn-De,” the 
not to' his own Uſe; for what he may hirnſelf 
releaſe and diſcharge, by the fame Reaſon _ wo.” - 
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abgn 3/38 B. was boamd'to C:: iti I Stat. of 2000 / 
(, dies Inteſtate; his Wife adiniiniſters and maarics, 
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Obligations and Cotiditions. ditions. 375 


e 


KF, with others hecarne' bound” to the King in. 


la60 1. F, and his Wife by Deed enrolled in Car 


Ward. alfign the Stacute to'the King by payment of 
the 60001. the Aſſignment was good, Hob, p, 253- 
Bediman and Coles. Cro. Hill. 16 Tac. p. $24. 1s 


Day which is not naturally a Debe but by 
cirournſtance only 3 as Debt upon Bond for per- 


Þ formance of Covenants, or to fave harmleſs, may 


be aſſigned over to the King for Debt z. yet a pre- 
lent Extent ſhall not Ne he a Scire Fac, 2, Leon. 
þ 55. Beaumounts Caſe. ES 

Debt againft one as Execator,” and upon. fully 
aminifred pleaded, it was found/'gro Quer, who 
o_ the fame to the Ring, 2 Leav. p. 67. Noons. 


M. indebted to $. by a Note in writing per Me 
but not- ſeated. 3 ſuch” a Debr*© tay be aſſigned to 
tne Queen, 3 Zeon, 234+ March.  _ 

An Obligation, may be afligned to the King /avs 
= enrolled, 3 *Leor, p. 234. South and Marſh, 
a «7.19, | 

Where the King ſues for a Debt affigned to him, 
te Obligor cannot plead #4l dehet, for by the Afſ- 
bynment its become matter of Record, ibid. 

AnObligation forfeited to the King by the Statute 
8 Eliz.c. $, 1,0. if the King may grant before 
Seiſure. 2. There are two Obligees, and one for- 
ſrts. Q. if the King ſhall have all the Bond, z Rolls 
Rep.p. 7, I 2. 7 46s B. R. Cullan and Bets. 
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By the grant of bons & catalls an 
paſſeth, 5. e. Paper and Wax} yet the Grantee gy 
nor have AT. wm this, for- that is not 


5 +5» 
If a i Debe | to pa King, in this Cat 
10 priority of ki coi ownl. 37. 
A Condition to ancharmics for aligning A 
wide the Form, Bri ENS. bak, 


Clark was to wy” by and afterds 
livers to Andrews ugly Hlogthenſ of Wine toi 
tishe the faid Deht 3 and afterward Clarks Obligz 
n rigs. ng the Queen for 4's Debt: bu 

of [op Ca by the delivery 
yo to wy rews, before the Aſſignment was alter 
&, 2 Levn. $9. Bridget Clarks Coſe.” 

4. was-indebted to B. who. was indebted tothe i the 
Queen, B. alligned his Debt to the Queen 3 byal I co! 
the Barons, Procek ſhaſl be awarded out of che Ex to 
chequer to enquire what Goods 4. had at the gyve I St: 
of the Afignment, and not what he had np Va 
ſeripti POW feti- 3 Leon. fot: {; 59 D 
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Obligations and Conthitions. 3443 


i 


Obligation. , 
4 


and Aſſignments. 


FN Short and Bradſhaw were Streties pro! 
Churchman,; and had Counterbonds to: 
fave harmleſs ;' the Streries paid the Mony, 
and afterwards Churchman becams a Pank- 
ript. Refolved; that ' rhey were Creditors 
within the Statute 1 3 Eliz. Cro. Fac! 11.9. Ofc 
burn verſns Churchman. fo » \ POE £371 

If 'an Obligation be rakeh intthe Name. of 
another, to the' uſe of a Bankrupt, the Com- 
miſlioners may 'well aſſign char; unlels rhe 
other party hath of his' own Mony fangfied 
Debts due-by the Bankropt, Noy p. 14.27 Cateb- 
man's Caſe. | ef $5:4 Sv <1 $5314: S007 29 4 

Debt ſur Obligation , afligried -by- Com+ 
miſlioners of: Bnkropts;  dhd\UYoth- not: thew 
the Obligation j- he heed -'not,' becauſe< hs 
comes in by a& of Law, and hath no-means 
to obrain'' the '*Obligatioh?®iAs* Tenant! per 
Satute Merchant; or Dower; ſhall- have/ad- 
vantage of a -Rem-Charge | /4n3ſhewing-'the 
Deed. CriiFinep1 4g. Gray-ahd Fitlder. | © 

R. is indebted-to S; arid*B.cjoyntly 3''8: be- 
comes a Bankrupt, and the Commiſiipners 
afſign the ' Obligation to B. Q. 1 Keb. p. 167. 
Rojifton and Ratcliff. . 

It I am bound to F. S. and he before 
Bankripcy afligns the Bond ; this is liable to 
the after Bankrupcy ond” 4 S. being only ſua- 

2 ble 


\ 


Ls 


244 . TheLawof 
ble in his Name, 2 Keb. 3 31. Backwel verſus 
Litcott. 

In Debt ſur Bond, the Defendant 
before Action brought, the Plaintiff became 
a Banrupt : Per Car. it*s an ill Plea ; and until 
an Aſſignment made, the Debtor is defence- 
leſs, and payment before Commiſlion ſued 
out is good enough; and fo it is. before his 
Debt aligned, 3 Keb. 3 16. Andrew: and 
DpIicer. 

yn Debt ſur Obligat. the Defendant pleads, 
that it was in truft for Holt, who was a Bank 
rupt, & wvirtute Commiſſion ,+e, this Debt was 
aſſigned to Aſbly and Penning, & aliis Credur 
ribus. The Plaintiff replies, It was not ab 
figned. The Defendant demurs Jpecially for 
doubleneſs. The Court conceived the Bank: 
rupcy traverſable as well as the Alignment; 
yet the Iſſue is well enough, 3 Keb.737. Foxes 
and Bolton. ; 

Condition to gre account / to the Credi- 
tors, &G 1 Keb. $15 , 843 Selby verlus 
Walker. - 

The Diſpoſition by Commiſſioners of 
Bankrupts, ſaves the forfeiture of the Oblige- 
ay REven iy rH Robin's Caſe. FI 

ere ſubjoyn ſome things re porting 

Matters of Tore; as Forgery, Detinue, 6c, 
Obligations. | 
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Obligations and Conditions. 345 
Forgery. 


F a Man forge a Bond in my Name , I 
can haye no Action of the Caſe yet; 
if I am ſued, I may; tho' I may avoid . 

it by Plea ; But if it werea Recognizance or 
Fine, I ſhall have a Deceipt preſently before 
Execution. 19 H.6. 44, Cited in Hebart, 


. 267. 
: The Penalty of Forging Deeds, 5 Eliz. 
£.14- Co.3 Inſt.p.171. | 

When the Statute faith, If any Man forge 
any Obligation , or Bill Obligatory , theſe 
muft be. intended to be Sealed. If a man 
torge a Statute Staple , that is, acknowledge 
them, or either of them in the name of ano» 
ther; theſe are Obligations wichin this AR; 
for each of them hath che Seal of the parry. 
Alter of a Statute Merchant, or of a Recog- 
nizance, becauſe they have not the Seal of 
the Conufor, G; 3 Inft. p.r7 1. | 
_ Obligation of 10050 Lfor the payment of 
000 /, per W, (who is dead) at three 
Months end. It was ſuſpe&ed to be d, 
and on Now eſt faffum pleaded , at Trial at 
bar, the Teſtimonies were examined apart. 
The Jury found Now e#f fofum ; but an 
Obligation ſhall not- remain in Court, but be 
Glivered to the Plaintiff ; Siderfiw 15 Car. 2. 
B.Rp.131. Guilim's and Huley. 

| Forgery may be pleaded in Bar to an Ob- 
ligation ; bur it's nd Plea to ſay, that thers 
ws 40 award jn Chencery, that the Obliga- 
Aa 2% rion 
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tion ſhould be void for unconſcionableneſs, hy 
7 H.S.13,14. 
B. was bound in 1001. Bond to A. for the | ©" 
honeſty 'of his Son an Apprentice ei 2 ”_ 
and A. in the Obligation razeth* our libre, NY -* 
and put.in #1erc#. 'Phisis not Forgery puniſh. o 
able; it's nora prejudice to any bur himfelf, mT 
for by that the Obligation'is void, Noy 99. | ©* 
Black and Allen. = F 
Where falſe Alterations ſhall be a Forgery 
within the'Stature, Co.3 Inf,p.169. | 


 Detimue, 


N Detinue the Defendant pleads , That 
the Obligor and Obligee did deliver it to 
hum ſub certis Conditionibus, and he knows not 
whether they be performed, and prays Gat- 
niſhment and.on Iſſae found for the Plains 
cif. It'was moved 'in Arreſt of Judgment, 
becauſe there was .not Garniſhment before 
the Iifue, and the Iſſue is uncettain ſub certi 
conditionibus, nan allocatar ; it's a Jeofail, Co, 
Eliz8 56. Purſand and Whityer. y-7 
Detinue of 'a Bond, or now definet it wa 
found for the Plaintiff, and Damages allelſed 
t© 7/.and Coſt 6 di amd if the Bond cannot 
be reſtored, then they alleſled for Damags. 
beſides the 7 1. 201. more ; the: Judgment 
ought tobe Conditional , to recover the faid 
Bond ; or if he cannot have the ſai Bond, 
then the 207. and fo the ny” to the 
Sheritf muſt be, co demand the Bond ; and 
if it cannot be delivered, then the'2.0/. yt 
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' Obligations and Conditions. 347 © 
5s not at the Sheriffs choice; - therefore the 
bifrage Vic for the {aid Bond; or 20 1. was 
erroneous 4 Cro. Fac. p..681. Peters and Hey- 

One Executor gives up a Bond in diſcharge 
of his own Debt, and dies, the ſurviving 
Executor ſhall not have Decizue for it, Cre; 
El p.478,496. Kelſock and Nicholſon, 


Where, and in what caſes, Notice # requiſite. to 
be given before the Attion breught upon an 
Obligation, and where not, and by whom. - | © 


Hen a Man binds. hiamſelt to do or: 
perform any thing to be'awarded,8&cc.- 
by a Stranger , he thereby takes upon him- 
elf to take notice at his: peril of all things 


Incident thereunto: for the ſaving of his own 


Bond, 8 Rep. 94.b. Frances Cafe.-' AS, | | 
Condition to. perform the Award of F. S. 
and F.S. makes an Award, the Obligor ought 
to take nptice thereof at: his peril ; for that 
be. blth bound himſelf cherero, -and no No- 
uce 15 requiſite to be given to him. # 
Condition to pay 20 l. within 10 days 
ater F. S. hath rode five-times. in fix days 
from Loudon to York, and from York to Lon- 
dn ; he ought to take notice of the doing of 
this at his pecil; for that it is co be done by a 
ranger, 1 Rol. Abr.46 3. Herbye and Pope. © ' 
ndicion.to pay 40 þ. to B. within a year 
ater B. ſhall marry C. he is bound to pay'ir 
within the year after. Marriage , .without 
any Notice given of che Marriage by B. for 
Aa} he 
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348 
he hath taken it upan him ; and he 
Notice by C. who is a Stranger to the Condi 
tion, I Rol. Abr.463. Shephard and Fry. 


have 


A. is bound to B. that A. ſhall pay to R 
all ſuch Monies, which by a true Lf juſti 
able Bill under the Hand of B*s Attorney, 
ſhall appear to be before disburſed per B. or 
his Attorney. B. afligns a breach, that 24, 
by a true and juſtifiable Bill under the Hand 
of F. S., Attorney of B. appears to be dif 
burſed, 'which 4. hath not paid. This isa 
good Breach, without — that A. had 
Notice of this, or that the Bill was ſhewed 
to him ; for the Attorney was a Str 
of which 4. ought totake notice ar his 
1 Rol. Abr.4.67.39. Dewell and Wilmer. 

Bill Obligatory, to be paid within 1odays 
after F,L. went by five days undivided from 
thence ro London, and alledges he did fo; 
O licet [pins requiſitus. Quare, If theroneed 
any Notice, becauſe the A& is to be done 
by a Stranger, and his time of Retyrn lies 8 
well inthe Notice of the Obligor, as of the 
Obligee, Cro. Fas. p. 150. Normanvile and 
Þ | 


. 


; 


ope. 
Condition to pay ſuch Arrears as ſhould 
be found on his | + before ſuch an Au- 
dicor. Defendant pleads he did account , 


and was always ready to pay the Arrears, if 


the ſaid Auditor had given him Notice. No 
Plea; for he hath bound himſelf chereto, 
and he muſt take notice thereof at his peril, 
i H.6.5, | But 


Obligations and Conditfons. 345 
But Condition to Account before ſuch 
Auditors as the Obligee ſhall Aſſign, he ought 
to give Notice of them to the Obligor. 
$Ed4.1b. _ 

Regularly, it is not requiſite to give No- 
tice where one is bound to do an Ad by 
Bond. 

Underſheriff covenants with the High- 
ſheriff, to diſcharge and fave him harmleſs 
of all Eſcapes of Priſoners that ſhould be 
Arreſted by him, or any Bailiff appointed 
by him, and a Bond of Performance : Per 
Curiam, The Sheriff is not bound jn this 
cake, either to. give Notice to che Under- 
ſheriff of the Eſcape, ar ro make. requeſt 
for diſcharge ; for the Covenant binds him 
to diſcharge at his peril, Hobart p. 14. Sir Da- 
mel Norton”s Caſe. © © | 
Condition, that if the Obligee return 

from beyond Sea before the 22:4 of April 
next; then if the Obligor pay unto him at 
Eafter following 200 I. then,&c, if Obligee 
return within the time, he is not bound to 
give Notice of this to the Obligor , bur he 
ought to take Notice at his peri} , for he 
hath bound himſelf to this Inconvenience, 
1 Rolls Abr. 463. Eve and Dawtry. = 

Condition to pay 10 /. at the day of Mar- 
riage of the Obligee; the Obligee is, not 
bound to give Notice to the Obligor before 
his Marriage,at what day he will be married; 
but the Obligor muſt rake Notice at his peril, 
for he hach taken upon him to pay it at che 
Day, 1 Rol. Abr, 4.6 1, Beresford and Goodzon's 
Caſe. Aa 4 59 


: 4 
\ J 
4 R 
I 


is ” % 


© $0it is, if it be at the day of the Marri, 
age of W. N.Idibid.q62. oo oe 

A man fs bound'to #2. to pay him 1000 
afrer that he had married "his Daughtet! 
and afterwards he married her, and bro 
Debt upon this Bond, and it was not averred 
thar he had given Notice to him'of the mar. 
riage, but demanded the Mony. Here is no 
need of Notice (the Requelt ſeems to imply 
Notice.) P.z Car.B.R. Hodges and Moore. 

If I am bound to be Attendant upon you 
at every time thar you ſhall come to thi 
Manor of D. I ain' bound to take 'Notice 
when you come, at my peril, 8 E4.4.1.b. 

Condition was,where the Obligor is Leſſee 
fr years of the Qbligee of certain Lands ; 
if he render back the poſſeſſion of 'the Land 
at the end of the term to the Leſflor , his 
Heirs and Afligns upon requeſt ', then, &c. 
and after che Leſſor afligns' over his Rever- 
ſion, the Aﬀignee at the end of the term re- 
queſts him to render back the Poſſeſſion to 
ro him. He is bound to do this without any 
Notice given, who is Affignee, 1 Rol, Abr.465. 
Linghen and Paine. © 8 Oe. 

' Condition to pay the Damages which ſhall 
be recovered by f.S. againft him; there 
needs no Notice, 1 Rol. Abr.468.3, : 


Condition was to pay the Second day of 


May at the Defendant's Houſe giving Thirty 
ys warning. Defendant pleads, the Plain-, 
riff did not give thirty days Warning. Th 

Plaintiff demurs : Firſt, Becauſe no Notice 
is requiſite, but ſurpluſage, the day and place 


 Obligatiaus, and Conditions. 3+, 
of payment being certain without it, Se 
:,ndly, If Notice be neceſſary ,, the Obligor 
mult give it ; to which the' Core agreed, 
Keb. 22.2. Fobnſon and Muller... 
Condition of Obligation, is.to acquir 6 
ſeveral Bonds entred into , &c. Defendant 
pleads performance. Plaintiff replies, He | 
was ſued and retained, and Attorney, &c- 
Defendant demurs, for that 2he Plaintiff had 
102 alledged to hiny particular Norice of the 
Snie per Cur. particular Notice is not requi- 
fite in this caſe, becauſe h& hath taken upon 
himto acquit him, Siderfin p. 442. King and, 
Atkyns, PR | 


Woere by common  Intendment the thing to be 
paid or done cannot lye in the connſance of the 
Conizor, there Netice 4s requiſite. ' 


Months after A. returns from Rome, 
e otight to give Notice of his Return , be- 
fore A. can, have an Adion. on this Bond ; 
tor he may land at Newcaſtle or Plimomth. 
Agreed per Cur. in Mere and Hodges, p. 2 Car, 
' - es 
If I am bound to enfeoff ſuch peiſons as 
the Obligee ſhall name, he ought to give No- 
tice to me whom he will name. $ Ed. 4. 4r- 
bitrement 15... ._ 
Fs pluis ſub titalo, Who to do the firlt 


A Man is bound to pay an 1001. two 
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The Law of 
Who is to do the firft AR.” 


Here the Obligor is to do ſuch an A& 

by the direftion of a Stranger, he 

ought to procure the Stranger to $70 the 

direion, podgmr 4 13414. Vide ſuprs (param, 

& Kelw. p. $3-S 

One is bound ta carry all the Timber in 

ſuch a place before ſuch a time, and lay it n 

ſuch a place by the direftion of a Stranger, 

he ought to procure the Stranger to give the 
direction, 

Condition to give ſuch a Releaſe as the 
Judge of the Prerogative Court ſhall dire. 
Detendant pleads Dr. L. was Judge of the 
ſaid Court,and gud idem Fudex, nec deviſavit, 
nec appunituavit aliquam relaxationem , Oc. ſe 
cundum formam,&c. its no Plea, for the Judge 
is a Stranger to the Condition, and the Gon- 


| dition is for the benefit of the Obligor , and 


the performance thereof ſhall ſave his Bond ; 
he hath taken upon him to perform it at his 
peril, and he ought to have procured the 
Judge to have deviſed it, and direed it. 
Otherwiſe, if it had been as the Obligee of 


| his Counſel ſhould deviſe. 5 Rep. 23, & 


Lamb's Caſe, 

Condition to levy a Fine to the Obligee, 
he is not bound te levy it, if che Obligee 
doth not ſue a Writ of Covenant agai 
him, 5 Rep, Palmer's Caſe 127,1 Rol, Abr.4.5%y 


' 5 Rep.22,b, Halling*s Caſe. 


Condition. 


Obligations and Conditions. 353 

Condition s, ſhall oo - B. a cer- 
tzin quantity of Hops well pick'd , and that 
B, hall have dlefion of Hom out of 204, 
Bags of Hops of A. of his own growth ; RB. 
ought to do the firſt A&t, z. e. he ought to re- 
qure A. to ſhew him the 204 Bags ; for he 
cannot make eletion wirhout view of the 
204 Bags which are in A's cuſtody, 1 Ret. 
Abr. 466. Brook and Booth verſus Woodward, 
March 24, id.Caſe. 

Condition, that rhe Obligor being a Par- 
ſon, ſhall reſign tothe Obligee within a cer- 
tain time for a Penſion , as they ſhall agree. 
The Obligee muſt agree and tender a Deed 
of this to the Obligor, before he is bound to 
= Q. 14 H, 4. 18, b. cred in 5 Rep. 
21.6, | 


What things will excuſe the performance of a 
Condition, and what not. 


Aﬀtof God, Vide ſupra. 
Att of Law, apr. FX” 
Act of the Obligee, /pr. 


Acts of a Stranger. 


Egularly, If the Condition be to be per- 
ormed by a Stranger, and he refuſe,the 
Obligation is forfeit ; tor the Obligor hath 
taken upon him that the Stranger ſhall do it, 
or accept it. 
Condition is, that the Son ſhall marry the 
Daughter of the Obligee ; if the Daughter 


refuſe, 
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refuſe, yer the Conditionis broken,1 Rel.jr, 
45 2 5 Rep o», Land ONE; i :, ra 
_ A. and B. fubmir to the Arbitration of C, 
by "Bond. . C. awards A. to pay 10 5. to; 
who tenders this, .and B. refuſeth: The Qb. 
ligor is not excuſed, for B. is not a» meer 
Stranger, but is privy., 22 Ed.4. 25,6. cited 
1 Rol, Abr, 452. £2. FT take the Law to.be 
otherwile. 2 

Condition to alſure a Copyhold to 4. and 
B. his Wife (who are Strangers to the Obli- 
gation) for the Life of C. and the Obligor at 
the requeſt of A, furrenders this to A. to the 
uſe of ſuch perſons as he ſhall nominate; 
this is notany Performance : For 4. who is 
a Stranger , may not diſpenſe with or alter 
the'Agreement ;z but to do as limited in the 
Condition, 1 Rol, Abr. 457, T. Stile and 
Smith. | I a 
© Pefendant js bound, that his Son that is a 
Stranger to the Bond ſhall ſeal a Releaſe: 
He muſt ſeal it at his peril , and ſhall not 
have time to conſult it, or demand-it-tabe 
read, if he be not Lettered himſg)f, 2 Reps 
Manſer's Caſe. | 


CTY ' 


Suits 
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- Suits upon Obligations. 

How they are to be brought * 

C In reſpeit of Cwho bring the Aion, 

| the perſons} again} whom it s broughs, 
; | Adttion brought by a Body Politick. 


Hey muſt be named by the true Name 
= of their Corporation ; yet if the'El- 
ſenrial part of a Corporation be named, ic i: 
kiffcient in ' an 'A&ion: As',. ad reſponder 
Majori & Burgenſibas de Lyn Regis in Cow” 
N; and it was found they were Incorporated 
Majores a By es burgi de Lyn, & non pew 
alind nomen, Per Cir. The omiſlion of: this 
word F Bargi] ſhall not 'bar” the Plaintillls, 
1 Brownl, Rep.57, Major and Burgeſſes of Lyn, 
verſus Paine, © EY FF 
On a Bond, made to a Bifhop,Parſon, Vicars 
Maſter of an Hoſpital , or arher, ſole Bod 
Politick; the Executor or Adminiftrator ſh 
have this Aion. Except in the caſe of the 
Chamberlain of Londen, where it goes to the 
Succeflor ; and ſo in, the caſe of a Fargoye- 
tion aggregate, Dean and Chapter, Mayor 
and Comminalty , the Succeſſor ſhall have 
the Aion, 4 Rep, 65, Fulwood's Caſe. Cre. 
Elz.480, Bird and Wilsford,” © 


Per 


od 


4 - 


des © The Lai of 


Per two or three to whom the Obligation « 
made. | 


| Obligation be made to three, and two 
bring their Action, they ought to ſhew 
The third is Dead. Siderfin p.2.38. Orborw and 
Croſsborn. | 
Bur in }belpdales Caſe, T his advantage ws i= 
waived on now eff fattum pleaded. Allo the I Hr 
Obligation being Obligams nor,it ſhall nothe F 
intended the others did not Seal ; but if they my 
had not, the Count ſhould have been on f 
writing by three, whereof two did not Sal; " 
I Keb. $4.0. Meſme Caſe. - | 01 
If two or three are bound Joyntly.and one ll © 
dies, the Executor of him that is dead is ak 
together diſcharged. And the Aion may I © 
not be brought againſt the Survior and the F , 
Executor. Siderfin p, 238. Osborns Caſe. | " 
_ Debt wverſws Excutor. Plaintiff profert joynt . 
Obligationwithour ſaying jam deffantt af _ : 
a 
c 
| 
| 


be ſaved upon a General Demurrer. .. 
Executor had been Plaintiff in Debt upon 
fnch Obligation, he ought to have laid jaw 
defunt. to entitle himſelf to this his Action. 
Siderfin p. 2.72. Osborns Caſe. 

Obligation made to three to pay Mony to 
one of them, they ought. all to joyn in the 
Suir, for they are all' as one Obligee ; and 
it he which ought to have the Mony dye, 
the Survivors ought to Sue, tho' they have 
no intereſt in the ſum contained in the Con- 
diction. Nelv.p. 177, Rolls and Yate. ” 


Obligations and Conditions. 355 = 
By Baron and Feme. 


HeHusband (after ſheMarries muſt joyn 

with her in the Suit) where the Bond 
was made to the fere dam fola fuit; for it 
cauſe of Aftion ariſe before Covyerture, tho' 
but Treſpaſs, where damages are only re- 
corerable, they muſt joyns 1 Keb. p. 4.49. 
Hardy and Robinſon. 

; Mn ſuch Bond made pt the Wile dam 
ſole fuit by the Husband only. Judgment Rai- 
&d. 47 4þ 11. 

If Bond be made to a Feme-covert,and the 
Oblier di or in pry brou - , = ; 

or may plead non e wn," for by his 
reement the Qb] at is no Decd. 
p. 119. Whelpdales 

"Or Bon jan, to Baron and Feme, Feme 
Adminifters and brings Debt, upon the 
Band as Adminiſtratrix, ſhe dies before Judg- 
ment, her Executors cannot bring Debe up- 
on that Obli aan for ſhe hath waved it, 
and that | duty being a thing in a- 
aon, may well lie in Joyncure between 
Baroh and Feme; aliter of other perſons... Noy, 
þ 149. Norton and Glover, 


By Alien, 


( Bond made to an Allen Hop Eemy, 
may have anA&ion for perſonal Won 
More n. 352. VV alford and Marſhom. 


F. 


4 _ 


- ? 


$583 , -- © Che Law'of - VE 
F. makes a Bill of Debt to A. by which 
acknowledges to have received of one P.4ok 
to be equally divided between A. and | 
fo their o :Per Cur, B. need not joyn int the 
13S! Action 'tho' Tenants in Common | 
S.:: joyn in perſonal Actions) for they are ſeveral 
i Debts, as zo 1. to one and 291, tothe other; 
| Telw.p. 13. VV horewood and Shaw. 


ue 52SpPs OF 


4 
! | By Execntor or Adminiſtrator. 


S to 'Suits' brought by or againſt Exe- 

cutors, that more properly belongs'to 
anocher” Title in our Law, 'and the Pleadir 

ftand altogether upon' other Reaſons, Ya 

I ſhall ſay ſomething Here, fo far as refers 
co Obligations; as to Payment, Satisfaction, 
Releaſe, Giſt of 'the Aion, and the like.” 

' Fwo Men made an'Obligation joyh 
tor Debr, the principal made his Surety” 
Executor 3 who” pays the Mony generally, 
Q. if he'paid it as Executor, or as Obligdt. 
3 Leon.'p. 197. Carter and, Marten. _ 

B. As Executor brought Debt upon Oli 
gation made to his. Teftator; the Deferidant 
Pleads; he paid a leſſer*futy tothe Teſtitor, 
and that he did accept thereof in fall ik 
faction ; per Rolls you may Traverſe either 
the payment or the acceptance of the Mo- JI | 
ny, but more proper to joyn Iilue on 
payment. "Sriles p. 249: Bys' and Cranf | 

Execntor pore Debt jv Bond in'the 
& detinet, and had Judgment by Default, but 
it was Reyerſt , becauſe it ought 'to —_ 


0-0-3: 


= &” 


_ cy wo = 0 5* © Fw” 


nm 


been brought in the deriner only. Sriles p. 278. 
Lydall and Lifter. FI IS ns 
' " Adminiſtrator Sues F.S, upon Obligation, 
acti had Judgment, and after the Adimini- 
{tration is revoked; yet the Plaintiff tock 
the Defendant in Execution : And upon mo- 
tion. the Execution was adjudged void, and 
the ſecond Adminiſtrator ſhall not have Ex- 
ecution, for he is no party to the Record. 
7:v.p.8 3. Barnburſt verſus Sir CharlesYelverton: 
Six Executors brought Debt named in the 
Writ; after three were fummoned and Tover- 
ed, the other three bring Debt upon a Bond; 
the Defendant Pleads non ef} fatum , and 
found againſt him : Per Cur. there needs no 
mention of the other three who were ſ{cver- 
ed, Cro. Car. 4.20. Price and Parkburſt. -_ 
Debt port by Executors upon an Obligati» 
on; the Defendant pleads payment of the 
Principal and Inte to one of the Execu- 
tors, of 18 years, and a Releaſo by him z 
no good Plea; for he not_being at Age 
could not Releaſe, except he had the entire 
Forfeiture ; the Chancery in ſach' caſe will 
releive. Cro. Cat. M. 1 3. p. 490. Kniveron and 
Latham. ps Bo 
Debt by Baron and Feme,Executrix upon ” 
2 Bond made to the Teſtator : Upon won e/* 
fatum pleaded, its found to be made to the 
Teltator and another: Judgment pro' Queren- 
te. The matter of- variance goes but in A- 
ment, and cannot be pleaded in Bar, 
F Rep.119. If the Defendant, in this Caſe had 
demanded Oyer, and oy ic co be entred 
© VS Mt 


*\ 


- . 
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in bac verbs; he ay have Deniurrad 
to the Declaration, and the Court '«x afficis 
ought to have abated the Bil. Ales y. 41a 


Holdwych and Chafe. | | 
In by Executor, after imparlance 
the Defendant ſhall not have Oyer of the 
Teſtament, or of the Obligation or other 
Deeds. Q. de boc.do&.placttandi:2.52. | 

Two Executors made Partition of the T6 
ſtators Specialties, and then one of them did 
releaſe to the Debtor an Obligation, which » 
did appertain to the part of the other, the 
Debtor having notice of the Partition be- 
tween them, the other Sued in Chancery for 
relief: Chancery would not relieve him ; but 
if the releaſe were obtained by Gwin for a 
lefſer ſum than ' the Debt was, the Debtor 
ſhould ſatisfie the overplus, More n. $04. 

A. Adminiſtrator of B. de bones now per C. 
againſt #. and Ayers that H. had not paid it 
to B.nor to A.'(not ſaying he had not 
toC.) its good enough; for the Declarations 
quas ei injuſte detinet, which per Cur. cannot by 
if it were paid to C. Alſo this lieth on the part 
of H. to plead in diſcharge of himſelf, 1 Keb. 
232. 

In Debt on Bond per B. Adminiſtrator 
bonis non of G. The Plaintiff ſaith, the Exe 
Cutors of G. naming them, were dead (not, 
faying inteſtate) and if any Executor mads 
his Exccutor, the Plaintiff is riot ſufficiently 
intituled : Now alocatur ;per Cur.the Defendant | 
ought ro ſhew there were Executors. Judg: 


ment pro Quer. 1 Keb.4.$0. Burgeſs verſus Gap: 
tow, Hgainf 
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"Obligations any-Conditions, -36: 
Againft Executor or Adminiſtrator. 


| Ebt on Bond againſt B. Executor; De- » 
% fendant acknowledgeth the Bond, bur 
+ Mich, he gave another Bohd in ſatisfaQtion 
» Wof that Bond unto the Teſtator, which ths 
WTcſtator did accept inifatisfation : Il] Plea; 
« Wone choſe in A#ton cannot be in fatisfation 
| Wof another. Srates p. 339. Crook and Fern- 
| 


s [5 

' WW Debt againſt F. B. and AM. his Wife Exe- 
currix of her firft Husband; upon Bond: De- 

+ WI fendant Pleads thus, pred. Foand AM. per At- 

> ima? fay;that they were divorced befare the 

| © Vrie purchaſed: OnDemurrer adjugded that 

| o rit ſhall abate.Crook Eli. 3 52. Underhi/t 
Caſe. » | | 

BY The Plaintiff brings two Obligations of 

+ B20. apiece againſt the Executor, whereas one 

| £925 not due, and Damages were giver for 

, bath entirely ; but its no Error ; for it was 

| Yooly an allegation of the Defendant, and it 

5 4d nor appear ; andthe Defendant reſted 

; I *tupon ic, bur pleaded another Plea. (viz.) 
a requeſt to make a Releaſe; and Iſſue upon 

| Yitat. If the Plainciff Sue one as Execuror 

; Y oymly with the true Executor, who is 

; © Executor, this is nor in Abatemenc of che 

| Fill or Writ, bur only that he ſhall be barred 

- I 48ainſt him, and fo not Error, Crook Ek. p. 

| Bf 11d. Thirkertle againſt Reve. 


B b 4 The 


The conſtant difference is, where Exe: 
tors bring the Aion, all muſt be namgd; 
but an Action brought againſt them, may 
be againſt fuch only who do Adminiſttr; 
and unlefs it. be averred that he did Admi- 
nifter, the Defendant cannot plead this Plea 
in Abatement ; and therefore 'in 1 Ke.z 
865. Swallow againſt Emerſon. In De 
upon a Bond, the Defendant pleaded tha WM 
there was another Executor not -named; Wend: 
and yet living, and doth not ſay thathe 
did Adminiſter : The Plaintiff Demurred, Wit 
and Judgment for the Plaintiff, ' ® 

Debt _—_ the —_ E-xecutor of 
one joynt igor ; endant pleaded in W 
Abatement, that it appears the Obligation 
was joynr,/ed nos allgeatur; for it app 
that the other Sealed ,- nor that the other 
Survived, in which caſe the Executvr 
— _— ed; the m_ was o__ 

q ila caſſetur , an © ap | 
Judgment de bills, but the body of the Plea 
is a general Demurrer, which per Cur. 8.3 F13. 
plain bar to the Declaration, here- being 00 Jud 
Plea in Abatement , only the form bi 
and ends in Abatement, but there is no 0 
form to a Demurrer to a Declaration:-In 
Abatement it ſhould be f ad billam pr. 
reſpondere debet; for pracludi nonis 
tO a/ Plea,' 3 Keb. G72, Bager and Aſo; * 
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F | 
Pl Againſt Baron and Feme. "vp 
% 
cf Obligation made by a Feme Covert, 
ti y ſhe ſhall plead ſhe was Feme Covert, 
ta Wd conclude 1/int non eft faffum, becaulc it 
3 Was void. 14 H. 4. 39. s 
be Wl Debe pore againſt 7. S. and Elianecr his 
t Wiſe, upon Bond made by the Wife; De- 


adants plead, quod rempore confetiens, and 
# the day, ſhe was Feme Covert : Plain- 
if confeſſerh this , but ſaith ſhe Sealed the 
Deed, the fame day of her Marriage, 
efore her Eſpouſals in the Morning. "3 
endant Demurs : Plaintiff had Judgment. 
Rolls Rep. 431. Fackſons. Caſe. | 
Feme Qbligor of full Age, takes Baron 
thin Age; In Debt on Obligation they 
ny his Age ; but denied. Noy p. 96. - © 
On Obligation made by theWife dum ſola; 
lue is found againſt them; per Popham the 
Cajias ſhall only be againſt the Wife, No 
13. Amſon and Stockburne, on non eft fat urn 
jJudg ent muſt be quod capiantur, More S938 
Bardolph and Perry, ; TY Eee 
Plaintiff declares of Obligation made by 
the Wife dum ſola fuit; the Writ muſt be in 
the deber &- detiner, for :rhe-Baron hath 'ti e 
Goods of the Wife in his own Tight. 5 Rep. 
136, 3 Leon. p. 206, Walcorts Caſe: 


ER REES EE EEC .O£LOEoAOSLEEACAA EX EX Tx: 


4 Fm Bb3 Again 


364 


Ardinſe an Infant. 


Vid. ſupre tiuloe, What Perſons thay 
may not make Obligations. 


Againſt a Body politique. 


F one will charge Mayor and Commi- 
nalcy, they muſt both be Bound. If one 
_ oblige himfſelt by the name of Major and 
Comminalty, the Comminalty is not Bound, 
and no Goods of the Comminalty ſhalt 
put in Execution : So it is of Dean and Chap 
ter; alxer of Abbot and Prior, for they an 
Bound tho'the Covent be not Bound,3H74 
. Prior Obligor is made Abbot, Aion 

Debt is maintainable againſt him, .g #. 
16, b. Prior of Baths Caſe. 


Againſt two wr three Obligors. 


"F three are bound,and theARiorris brotight 
againſt two, the Plaintiff ought wo ſhew 
that the third is dead. .: ft: 
* If two or three are Bound Joyntly, and 
one dies, the Executor of him that 1s dead 
' b altogether diſcharged, Siderfie p. 238. Of 
_ mm. Hb. "2 
© on Obligation againſt one, and 
= =_ » and two ochers were jo 
und; Demurrer,and Judgment pro Qnerewt 
that the Declaration , good ; and it ſhall 


come on the other part to ſwear, that there 
6% MY 
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another tizmed in the Lien, who is not 
named in the Writ , Siderfin p, 420. Chappel 
and Uaughan, Though two others are na- 
med; yet it appears not that they put their 
Seals to it, and fo the Obligation 1s ſingle; 
but if the truth' were, that the other ewo 
had Sealed as well as the Defendant, then 
the Defendant if he would cake advantage 
of this, ought not to have Demurred upon 
the Ojer , but he- ought to have pleaded 
in Abatement, that -che two other Perſons 
Sealed the Obligation who are yet in full 
Life , and fo pray Judgment - of the Bill. 
1 Sanders Trin. 21 Car. 2. f. 29t. the ſame 
Caſe 3 Crock 494- 5 Rep. 119. | 


Three are bound yoyntly and ſeperally; 
upon Action brought Taal ewo, the De. 


kndants ought to ſhew that it was made by 


them and others in full life, not named in 
the Wric; becauſe the Court ſhalt not incend 
the Bond was ſealed: and delivered by" all 
that are named in it; therefore! the Defen- 
dants cannot deriur upon it , though it be 
ge in hec verbs. it is if an Fara es, 
rought_upon 1a Recognizance taken be- 
fore the Mayor and Recorder, '&c. by Srat. 
23 H.8, becauſe there' the parties muſk ſeal. 
Burt in Scire facies againſt three Bailees upon 
a Recognizance acknowledged oy them and 
the Principal joyntly and ſeverally : Upon 
Demurrer the Writ abated, becauſe this be- 
ing founded upoti a Record , the Plaintiff 
ought to ſhew forth” the cauſe of che Vari: 
Bb4 ance 
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366 | ; The Law of | vo es. ag 
ance from the Record, -as that.one was dead, 
Allen p.2 x. Blackwell and Aſhton, hs 4 

Four are bound by theſe words [ 
nofirum] the Obligee may charge any 
thele ſeverally ; but if he. will have a Joyar 
Action againſt *two of the four , the Wiit 
ſhall abate. Three are boung. joyntly and 
feverally, Obligee cannot- bring Debt againſt 
two, 10 H.7.16. 27 H. $6. 

Debt on joynt Bond againſt the Survivor, - 
The Defendant pleads, one of the Bars 
died,and the Plaintiff afterwards releaſed to 
the Executor ; the Releaſe is void. Alwerghad 
che Obligation been joynt and fſeveral,z | 
936. Scot and Litleton, | 

When two are joyntly bound -in an Obli 
ganas tho'none of them is bound by him- | 

If, yet none of them ſhall plead Non of 
fatium, for they had ſealed and delivered is; 
but he may pos in Abatement of the Writ, 
and every of them is bound*in the Entirety; 
therefore if they two are ſued , ang one ap» 
pears, and the other makes default , and oy 
proceſs of Law he is Outlawed, he which. 
appeared ſhall. be charged wich the whole, 
5 Rep. 119. Whelpdale's Caſe. |; 

The Defendant pleads he was bound /imul 
cum R.G.to whom the Plaintiff had releaſed 
all Actions the ſaid firſt day of May (that 
being the date in the ation) The YN! 
Plaintiff by Replication ſhewed , that after 
the Obligation ſealed by R. G. he releaſed ro } - 
him; and after(vz. the ſameday) the Plain- 

tif ſealed the Bond, ab/que hoc quod fiml , | 
renee 


LENFTESER 
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enetur exp RG, The Plaintiff demurs ; this | 
Releaſe doth not diſcharge the Defendanc : 
And per Cur? the Traverſe ts ill, __ R.G., 
wasbound with the Defendanc. But becaule 
the Defendant had not taken advantage of 
it, to ſhew it on Demurrer, but conteſs'd it : 
ſudgment pro Querente, Cro.Eliz.p. 161, Man- 
nings and Townſend. : 


Againſs a Seryant or Recerver. 


F046. ſealed a Bill to E. T. thus: Mem. 
that I have received of E. T, to the 
ule of my Maſter, 8c. the Sum of 40. to 
be paid at Michaelmaſs following. E. -T, 
brought an Action upon this Bill. - The 
Defendant demurs to the Declaration , fup- 
poling that he receiving ic as a. Servant to 
anothers uſe, he ſhall not be charged as: a 
priacipal Debtor: 'Per Cur?, The laſt Clauſe 
of che Bill is for payment” of the Mony ge: 
nerally, (and doth not ſay, to be repaid by 
his Maſter,) and fo ſhall bind him that ſealed 
1 Brownl.Rep. 193. Talbot and Godbolr,, + 


Of Adftions and Smits, 
Attion brought before Cauſe of dition. 
THe Writ was dated Mich. 30 Eliz. The 
Condition was, if. F. died. before the 
Age of 21 years; then if che Defendant 


cauſed an 1004. to be paid: to H. within 
three Months after the death of F. then,8&c. 
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F. died 3o Sepremb. 36 Eliz. The Plaint 
Hath no Duty of Action, as appeareth by thi 
Record, 1 Leon. 1 86. Woodſha and Filmerf, 
' Condition/ to pay an Arinuity at Ladydy 
or within twenty days after. Iſſue being 
joyned on a Collateral matter; and I 


Quer?. Te was moved in Arreſt of 
ment , that the Original was brought 
8:h of April ; and he alledgeth the Breach to 
be Lady-day laſt paſt , which was within the 
twenty days, and ſo the Action brought be. 
fore he had cauſe of Action: Apparent faul 
Cro.Eliz. 554. Blunden's Caſe. © i; 

Afﬀeer Verdi :and Judgment, it wasaf 
ſigned for Error , that the Tefe of the Ofi 
ginal was before the day of payment ini the 
Condition , Judgment was: reverſt ; Mm 
N.756. Williams and Buckley, Cro. Eliz." 315, 
meſme Caſe. ; | | 

f there had been no Original , it had 

been good after Verdi& ; but this is not 
aided by Star.18 Eliz. - | 

Bill Filed before the Oblipation dared; the 
Record was amended, Siderfi# p. 252. Ma#- 
ng and Warren, | 

Joynder in Aion, Vid. ſupre ſparſim. 


Bond where ſuable. 


Ond made in Virginia, int partiow tran: 
| marinis'; it may be ſued in the Adii- 


 Talty, 2 Rol. Rep.49 7. Tucker and: Caps. 


Vid.fupre, Et ſupra tit. Pleading to the f® 
riſdiction. | | 
Deds 
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Declarations. 


Er Stat.6 R2-- its provided , the Original 
ſhall not be laid in one County,and the 
Declaration upon a. Bond made in another” 
County ; if ſo, the Wrir ſhall abate. There- 
fore it one plead:the Bond was mads in 
another County, than where it was alledged 
in the Declaration, its an ill plea, Aten, Hill. 
22 Car.p.17. Shalmer and Slingely ; 

In Debt on Bond, the place of -the raking 
of the Obligation oughe to beſhewed in the 
Count ; but if ths Defendant plead Dureſs 
or Acquitrance ( by which he confeſſech the 
Deed) this makes the Count good, 28 H. 8. 


Dyer 14. 

In Debt on Bond, Annuity or Pravipe of 
a Rent-charge , the place where the De 
bears date, ought to be alledged. _Ahrttr of a 
Releaſe of Lands or Rene, fot this is Execu- 
tory upon the poſſefſion, 5 H/9. 14 1H. $. 
Dyer 14. 14 HE8.16:a. ng 

To be paid at his Manſion-houſe, &c. this 
may be paid at any place, 3 Bu/#Fr. 244. 
Meletine and Hall. ade ” 

Surrey was in the Margent ,” and-tiie- Ue- 
kndane in choDodangtion _ _ of = 
m the County of $ , and that tw made 
that Obligation es Com, pradd. and or 


Now eff fattum in was tryed itt Swrrey , and 
Error nie ;: becauſe Cm® prod” to 
theCounty laſt nariaced': Now alorutivr 5 for it 
ſhall have relation «© ch& County whete - r= 

| on 
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A&ion is brought, and that named inthe 
Margent : For the other County mentioned 
was by way of Recital, and fo it ſhall noe 
_ thereto, Cro.Elz, 481. Shirly and Such | 

Vile. 4 
Time, 4 

/ Declaration upon an Obligation,made 
ultimo die Auguſti ; upon Gycr of the 

Bond it bore Date the 19th of Auguſt. The 
Defendant pleaded Non e# fa#um, the Jury 
found it his Deed, and the Plaintiff had Judg- 
ment: For the Count was not of- the: dats; 
but of the making, and the Jury have found 
yon Deed , Hobart p. 249. Thorp and Tajs 
or. eg 4 
A Bill Filed before the Qbligation dated,” 
the Record was amended in B. R. Siderfis 

P-252-. Manning and Warren. 


An Obligation made to accord with the 


Indenture of Covenants in' point of Time, 
with Averment there was no other Indenture, 
3 Keb.1'1 7. Counteſs of Falmouth. mr 


Form of the Declaration. 


 & the! King*s Bench it is ſaid, Sigillo ſu 
4 figillat' ; _ inthe Common T7, ity, 

er ſcriptum ſunm Obligatorium conceſſut je tene* 
ay 4 without faying, Sigillo ſuo ſigitiat'; de- 
livery is never alledged; and when it's laid, 
Per ſcriptum. ſuum Oblggatorium , all neceſſary 
Circumſtances are intended to concur , vive 
Scaling and Delivery , otherwiſe it is not 2 
A Writing 


4 6-3 


a — 


iting Obligatory, Cro.El:z. fo.7 37: Pen/om 
i Hedves, 2 Keb.6 39.C w and - cou 
Three bring Debt, -and. dechre that the 
Mony was not paid to them, and fay not, 
Nec alicui corn ;, yet it's good; For payment 


to one, is payment to all the Obligees , Noy | 


p.69. Warner's Caſe. . | 

Debt of 300 4. upon two Obligations;dated 
20 December, to pay 1501. &c. and averred 
he had not paid-it , and did not ſay [Nor any 
part of it; | yet -good , Winch p. 72. Foſter's 
Caſe, 
. -Fhe Phintiff declared; that the Defen- 

dant fuch a day, conceſſit ſe teneri, &c. & pro- 
fert bic m Curia ,ſcriptum pradifium quod debi- 
tum pred”, &c., The Defendant demands 
Ojer of the Condition, and pleads payment; 
after 2 Verdi, Judgment pro Querente: Ic 
was afligned for Error; becauſe tt doth 


declare according to the uſual Courſe , Quod 


fer [criptum ſuum Obligatorium conceſſit , nor 
any Writing mentioned in the former part 
of the Declaration, Sed non allocatur. The 
Writings are produced, and the Detendane 


| for Plea hews , it's an Obligation with 


ndition ; and it appears to the Court, thaz 
the Plaintiff hath a juſt Debe, and good 
Cauſe to recover. Cro. Car. 2929. ' Sur Wilkiem 
Courtney's Caſe. , | 

In Debt /ar Bond, the Defendant confels'd& 
| the Action ; and+ becauſe it's not ſaid in the 


Declaration, Hic in Curia prolat',' it was ad- | 


judg'd a faule in Matter, Error, Cyo. Fac, 
32. Dawbenny and Bannifter: « Vid. le-novet 
$4ute. = + 
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If a Bond be made ro one, and hedoth 
not ſay in the Bond, it ſhall be: paid © the 
Obligee, in this caſe the Plaineiff muſt ſhew - 
that it is to be paid to him, tho' not exprel.. 
fed in the Bond, 1 Brownl. 7%. 
Ins. 2 

If any of the Bond be received, ic muſths 
acknowledged in the Declaration. 

Debt on rwo Obligations, one was 100k 
the otherrx 10.4. and he hroughtanA&tionges 
nerally of 2.00 /. upon theſe Obligations, and 
acknowledgeth ſatisfaction of 10 /. but ſhews 
eth not of what Obligation it was that heac- 
knowledgeth the payment” of 10/7. its no 
Error, 1 Rols Rep. p. 423. Hale and Main. 


* vid. 3 Bulftr.p. 244- 


Plaintiff declares upon 4 Statute Obliga- 
tory, Solvendum upon Requeſt, and on 
it appears © be payable at a day ; 
apr fault, Crook Fac. 316. Fox and 
Inkes. | | 
Debt upon a Bill of 14 Solvendum wh 
cum 6 |. upon Account between them, the. 
Plaintitf only declares 'for-14 1 ahid 
tor thac which comes after the Sofvendum 
is void, Crook Eliz.q 35. Woodward and Par 


TY. 

Declaration is upon thres ſeveral Obligs 
tions, and upon Oyer of the ſeveral 
tions, iz appears one of the-ſums in mt 
Condition , was payable after the BiH exhii- 
bited. Itſue was joyned on Conditions pe 


formed, and Verdi& for the Plainciff, and in 


tire Damages ; and upon Releaſe of co 


$ 
% 


Obligations and Conditions. 453 
nd Damages, Judgment was given for the 
two firſts Bonds wa, : For tho” the Bill be 
an entire ſum, yet by the Court it appear- 
eh, they be as ſeveral Demands and Suits, 
Hebart p. 17 $. Andrews and Delabay. 1 Brown. 
68. Meſme Caſe. ns + 
One Declaration is naught: After appear- 

ance the Plaintiff pleads de woyo, Noy p. 63. 
WW Riſer and Buſſey. Bord | 
| In B. R. the firſt Declaration was in Debt 


on Obligation, 5 Feb. and the ſecond was 
onan Obligation daced 1 5 Feb. and the plea- 
ding and Judgment was thereupon, and held 
, for it was held as a Declaration with- 
out at Original, which being after Verdict 
was ayded, Crook Fac.p.89. cited in Sir Afchas 
el Dormers Caſe. BE 2 
: Debt on Bond dated 1 4 Feb. The Defendant 
imparles, and after a ſecond Declaration was 
made, and therein he declares on an Obliga- 
non dated, 15 Feb. Defendaat' pleads non ef 
fattum, it was amended and made according 
to the firſt Declaration ; for the firſt is che 
pnncipal, and the Plea always refers thereto, 
_ Fac. p. 105. Burrel verſus Sir Willians 
es 


Debt by Baron and Feme on anObligation 
made to the Feme dum /ols fuit, and the 
laration is ad damnum ipſorum, its 
Stiles 1 24 Anonymns. . | 
In Debr due upon a Bond or Contra, 
there needs not a ſpecial Demand to be laid, 
bur licet ſ@pius requiſitus is ſufficient. Alter 1 
© were dus by Arbicrement cum requi/itue 


fuiſſet 
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faved harmleſs, 22E44.42.One ought tode 


faiſet, for then there muſt;be a ſocks 
mand ,” Cro. Fac. 640, Waters Bridge, 
1 Brownl. 20. | "He 

In inferior Court of Record 501. 
gens is Error , Stiles 'p. 165. Fbſos and 
Bea : | 

A thing that doth not intitle the Plaigtif Wl th: 
to Adion, need not -be contained in the W thi 
Count. | If . the Condition be Endorſed -«& © 6c 
Subſcribed, it need not be contained in the WW «c: 
Count; bur if it be contained before the (in MW 
Witnefs) then it ought to be contained-in WY th 
the Count. -If a Man be bound to pay 101 MY th 
when the Obligee carries 200 Lond of Hay 
to his Houſe; there the Condition is prece- 
dent, and it ought to be contained inthe 
Count: What comes after the in Witneks, be 
ita Proviſo or Memorandum, it may be 
a Condition ar Defeſance, ant need nor be 
contained in the Count , 2 Brownl. Rep. gn. 
Hammond and Fethbro. Be it known that }. 
C. bind me to R: in 40.1. to diſcharge and. 
fave harmleſs the ſaid &! againſt W. Solvent 
tali die, &c. there the Count is- good, 
rally,without ſaying the Defendant 


= 
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clare ſpecially according to the Bill ; the Bill 
was, to pay as I pay my other Creditors: 
The Plainciff declared generally, that he ws 
indebted to him in 5 1. Solvend” upon 
queſt : Its ill, Gro, Eliz. 256. Bright and 
Metcalf. , "7 


_ as a. 


- | Declaration 
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Deelaration for Outlandiſb Mon... - 
Pelartswpona Bill Obligatory, 'whereit) 
the Defendant wazobliged to! pay hind 
bco. Gilders of legat Mony Polomith'(wis,) 
ad valorers 20 1. lepalis montte Anylie, "and 
that the Defendant had nor paid une him 
the faid'2167, monerz Angle, nor the ſaid 
600 Gilders monere Polonie , per quod Ati 
acerevit, &'c, Defendant pleaded non, eff far 
#um,and found pro _m_ and the value of 
the Mony was enquired . by the Jury (wiz.) 
that the value of the 600 Gilders Poliſh; 
wi ar the time of the Bill and now, of 
The Action is well brought in the ida&n@, 
becauſe he- is t6 recover the value, andthe 
demand 1s- not of 'any.. ſam certain 1. Cro. 
Jac617. Rands and Peck: Cro.Eliz.3736: -Bby- 
ſhiw and Plaine. Latch p. 4:77.84 Wards Caſe. 
The Court carinor'tompet the Plaintiff i6 
ſet forth' the Condition ih hisDedararion; but 
till he Uoth it On; Oy#r demanded, the Defent- 
ant ſhall not © be compelleqro plead 91 Stites 
125. Sir Charles Got and Plunter: Off Ofer de- 
manded unleſs the' Plaintiff wilt ſhew 'the 
Bond , the Cotirt will ſer aſide the Judgment 
35 ifregnlar, 2-Keb. 27 5. Beedly and Bedeb. 
 Whea the Plaincitt countson Bond,it ought 
to remain in-Court; tinlefs the Detendane at- 
ter Ozer demanded ſuffer ir to be delivered 
but, then orimen eff falturn, the Court will not 
order jt to remain thereon prayer ofthe De- 
iendam, although anciently ic hath"beer'ſ6, 
| TRe-.486 F/illiamsand =_— oF 
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376 The Law of 14% 

In Debt on Bond 'to deliver up Goods ig 
a Schedule annexed; per Cur. on demand 
Oyer of the Condition, they ſhall 
Oyer of the Schedule, being all as one Died; 
but Oyer of Indenture for performance 
Covenants, ſhall not have . Oyer-of the: Co. 
venants, but yet muſt ſer them forth, 'andif 
he have no counterpart. he may- move the 
pomonongngag obtain it, 2 Keb. 4. Wattrmanand 
Adams. 


Variance between the Obligation and Declaratum. 


»* 
EIT 


| Ebr on Bond, the Plaintiff declares ofa 
1900 4. to be paidto him, and the De- 
tendant demands Oyer, and he was beund to 
7.R.to be paid to F.K.to the uſe of F.R. The 
Defendant Demurs; the Solwend' to the Strat 
ger is yoid,and the Court ſgem'd pro Quereme 
On non eft faftum pleaded,it had: been well & 
nough ſo,if this had been a Condition to pay, 
£4. it there be no ſufficient words of Oblige 
tion to the Plaintiff, Siderfin p. 290. 2 Keb.$4, 
Queen Mother verſus Challoner. ' 142-3 
Variance between the * Obligation and 


Count ſhall not be ſhewed after impar. 


lance, 1 Brownl. g5.. Percher and /, aug ban. 


hs 


Variance inthe Sum. 


He Declaration was , the Defendant 
ſtood bound to him in Sepringent' & 


 quinquagent” ltbris, and produced his Writing 


Obligatory, and upon Oyer the words were 
Septua 


' Dbligations and Conditions. 477 
Neptuapint? and quinquagint” libris: The Defen- 
=” e's the Variance, and demurs there- 
pon :- Per Cur. that is no cauſe to abate the 
Writ. The. Defendant then pleaded wen ef 


foflum; and the Jury found that the afore- 


ſaid Writing Obligatory, de ſumma Septus- 
gent? & quinquagint” librarum per quod pr adit 
W.W. per breve ſuum exegit de prefas IP. in- 
fraſcript ſeptingent? & quinquagint? libras was 
ſealed, &c. ſed utrum' ſuper 1014 materia, Oc. 
the Court awarded the Plaintiff ſhould: re- 
cover the 750 /. and Coſts, Hybar: 1 16. Hal- 
i and Pega Cole 0 ie atk. 
The Obligation was offigint” and the Decla- 
ration. oG&ogint”, and Variance pleaded : See 
the form of Pleading and entring Judgment; 
Hobart p. 19. Fitzbughes Caſe. | | 
pon Oyer it appears no ſum is mention- 
ed inthe Condition, and the Declaration 
is to pay ſo much : Per Coke, its a material 
Variance, and the 'Obtligation is ſingle, and 
no day being ſet down its payable on re- 
queſt, and ſo the Declaration is. good, 
2 Bulitr. 156. Dorrington and YVValer; 
Debt in Nork on Obligation of 1 3 7, Plaint 
was in plicizo debjti. 14 1.. which variance was 
aligned for Error, '2 Keb. 590. Vaviſer a+ 
gainlt Bell/omgham, . Ds; 


Variance 


—— An 


The Law of ' 
Variante in the Names and Additions, Mifuad; 


Olineax enters his, Original in&he 
Common-Bench againſt 'Markben 
in Debt on a Bond per name-of "Mak 
ham Alderman, de'D. and dedares apdinlt 
him by the name of Markbam de D.Eſq; and 
Judgment was -given pro Quer. ſur Veruh, it 
was adjudged Error ,. Telv. p. 12.9. Molinew 
and' Markham.  __... ni 
The Plaintiff in 'the Obligation” Was ns 
med _F. Thorney .de . Fenton in Com Not Ar 
mig? and in” the' Declaration he was na 
F.T horn Armig', Fenton in Com? Ny 
- were 4eft ont: The Defendant demands Judg 
ment of the Bill 'for this Variance Per Gs, 
reſpondeas outer ; for this is no. Variance to 
abate the Bill, when he is well named 8 
his proper Name and Sirname, the addition 
is not material ; otherwiſc, if it were. of the 
part of the Defendant , Cro, 'Bliz. p. 3.14 
Thorney and Diſney. <2 
Dedlaration is on, a, Bond by Edmuni 
Shephard, (for iſo it*'was ſigned) and they 
aBond of Edward $h;zpard, Neverent , &c We 
Edway dum $ beobart, VU pon non eff ah 
the Jury found it the Deed of Edmunds ok 
and Judgment was Arreſted , for they ar 
diſtin names. And though it be ſubferib- 
ed by the name of Edmend, yet that 15 no 
partot the Bond, he opghe tc have brought 
is Action according to the Bond, Crv. 
Fac. 640, Maby and Shepard, Cro. Fac. 5 58: 
VVatkins and Oliver. Count 
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Count quod pradift* Facobus. per nomen For 
in" Ws fears Ve ſcriptum, , Sc. upon 
Yer, the Defendant by the name of Fobn 
Y. fecit ſcriprum. The: Condition was, if 
ome W. paid, The Defendant Demurs : Per 
w. the Action lay not, for Fob cannot be 
Fames, Crock Eliz.. $97. Feild and Winlowe. 
WS. is bound by the name of. F.S. Adion 
ought againſt him by the name of JW. 
li 7.On, non-eſt foftum, adjudged the Plain-, 
if ſhall not recover ; the Action ſhould 
iaſt F. as he is named in the Obligation, ; 
ul Eliz, Dyer 2.79- The Detendant pleaded. 
aciance between the Obligation. and the 
Declaration; for the Obligation was Randal, 

the Declaration was ad re/pondend” Ran: 
ulpbo alias Randal.Q. if FA Uk be Latin, 
lor Rendal, 3 Leon.p.232. Babington's Ca. 

Ia the Writ he, was named Son and Heir, 

apparent, and in the Declaration Son, and 
tkir generally ; for this variance the Judg- 
Went was. reverſed, Crook Eli. 33 3. dArnes- 
h and Stokes. 
' BY When a Man appears and pleads, he hath. 
; Yoſt the adyantage of Mi/nowmer, 2. Rolls Rep. 
; £59. Sir Francs Forteſcut's Caſe. 
| 


"I Wy ET "OO 


If he is named Saxex in the Original, and. 
_=y in the lia4.di, its variance.; for he 
ought to. declace- againſt him, by. the name 

he was at the time of Sealing the Bond, and 
| £5 he is named in, the Condition , and; the. 
; $i dif* is for no other purpoſe , but to. 
make the name agree with: the name in:tho 


yand, If Action be brought againſt, 7+ S. 
G C3 wha 


mY r 


3%0 The Law of ft 

who at that time was Bone, th afterwark. 
he is made a Knighe; there he ſhall declare 
againſt ].S. Armig. alias di&.).S. Mil. But inthe 
firſt caſe it was no Error, it being an eaſt 
Miſtake , 1 Bulftr. 216, Saxey and When. 
ſon, | a 


Variance in time of payment of Entry. 


"THe Bill was, Be ir known, ec. to be paid 
at two payments, that is to ſay, 51. 

be paid the 19th day of November, which 
the preſent of this Month, and the other 
51. the 10th day of December; and the Bil 
was dated 17th Nov.1604. The Plaintiff d& 
clares; the Defendant did acknowl him- 
felfro owethe Plainriff x0}. tbe paid tarhe 


Plaintiff at rwo payments, wiz. /. ot, 


the 19th of November then next followin 
and the other 5 1. to be paid the 1 orb day 
December then next following. On wn 
fattum the Jury found the Special Matter, 
The Queſtion was, Whether the Bill main 
tain the Count for the firſt payment, and 
adjudg*d itdid, Brown. 1 Rep. 74- Preft and 
G | 


L 

The Count is of a Bond dated 1 
and the Entry is of > May; on a K 
pleaded, and Iſſue thereon, it's good _ 
Alter on non. eft fatfum, 1 Keb. 426, Bile 
and Blake, 


Oye 
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Oyernonſtre des faits. 


F no Oyer be demanded , ir's. intended a 
ſingle Bill, 1 Keb.g 39. Coxall and Sharp. 
" In Debt on Obligation, the Defendant 
avers the Obligation was, for fecurity of 
certain Rent, &c. w:irhaut demanding. Oyer 
of the Condicion; us bur as a. ſingle Bill, 
ind he cannart aver *a Condition ; and ſo 
upon Demurrer adjudged pro Querente, 1 Rot. 
Rep.42.5. Baylee and Harrington. gf 
The Law in Henry the Seventh's time was, 
That the Defendant need not ſhew forth the 
Indenture of Covenants, on Oyer demandad, 
6H1.12,13. 9 H.7.19. 13 H.,7.18. | 
The Detendant craves Oyer of the Obli- 
ation, & ei legitur ; and then of the Con- 
Ion, & e& legitur : And this was for per- 
formance of Covenants in an Indenture , 
and after Oyer of the Condition the Entry 
on the Rolt was, That the Defendant prays 
Ojer of the Indenture mentioned' inthe Con- 
dition, which was nor braught into Court, 
& ei legitar. The Plaintiff demurs, for that 
the Defendant hath prayed Oyer of an In- 
denture , which was not brought into. the 
Court by the Plaintiff, nor appears to be in 
urt ommino: Per Cur”, This is aided per 
Sar. 27 Eliz. c. 5. u general Demurrer ; — ; 
but per Cur” the endant ug to have. 
ſhewed'the Deed, and not the Plaintiff, by 
Law, although the Cotirt fometimss will 
compel the Plaintiff to give a Copy of an 
CC 4 Inden- 
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this is ex gratia Curie , not ex debito Tufticie, iN © 


The Law of. ..... 
Indenture to. the Defendant, if he. finey 
that he never had apart, or had loſt it : Bur 


392 


for the Entry always fſuppoſeth this to. ; 
brought in Court by the Defendans of i YN 2pp 
ſo 5 H. 4-1. that the Plaintiff in ſuch Ye 
ought to. ſhew. the Indenture, is no Law a; Il get 
this day, 1, Sanders 549, Fewvans and Harridge, tot 
2. Keb.'x 16. meſme Caſe, Demand Oyer, to If the 
ſave. the advantage of Demurrer pr: Vary IN Fa 
ance, 1 Keb.q426. Billageand Blake. * , _ & 
' The Defendant prays, Oyer of the Condi Ill 15 
tion, which is for performance of Cove ( 
in, an Indenture made. between, the Plain 
on the one part, and HH. on the other paſt, = =! 
on the part of the ſaid HE. w be performed; I Av 
and unon Ozer of the Condirion tie Delgn- 
dant pleads, that the. Indentures were made of 
Berween the Plaintiff and the ſaid H,H, ſuch £ 
a day and place;, and. one. part under the | V 
Seal of the Plaintiff the Defendant brought I th 
in. Court ; and further, that there wero not, | vt 
any Covenants in the ſaid Indenture, of the | © 
part of the ſaid H. H, to be performed, Bt. NN # 
bee paratus,e&c. | The Minus prays Oyer of 
the ladenture per the Defendant, broughtin I] 6 
Court,which is entred #z bc werha; and upon 
this is appears that therears divers,Covenants, | + 
to be performed on the part of H.Z.and upon. | 
Ozer of. the ſaid Indenture, being ſo entres i 4 
the Plaintiff demurs. It was urged, for the. 
Defzndant,Thar the Plaintiff ought.to. have, I} f 
ſhewed a breach. of. one, of the Covenants, c 
e mainrain his Aion Baz por Gar, when 
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the Defendant brought the Indenture into 
Court, and faith there. aro- no Covenants in 
,&c, Now upon Oyer of this, the Indenture 
s made parcel of the Plea and by this it 
appears Judicially ta the. | Court he had 
leaded a faux Plea, and had taken an Aver- 
ment againſt the truth of that that appeared 
tothe LAs by the Indentuce it {e]f; and fo 
the Plaintiff need not ſhew any matter of 
Fit in his Replication, to. maintain, his 
Ation, but a Demurrer was morg proper, 
1 Sanders 2 16. Smith and Yeomans. 

Condition to perform. Covenants in an 
Indenture, 5. e. to pay 300.4. and to Repair 
4 three ſhall bake The Breach was; that. 
Award was made, and the Defendant had 


not Repaired, The Defendant prays Oyer 


of the Indenture, which was well , and of 
the Award, and ſets. it forth, untruly. The 
Qyer was ſet alide, becauſe Irregular ; and if 
the Award be nor at firlk truly fer forth, the, 
Defendant might traverſe it, but cannot pray 
Qzer of any thing not in Curie prolat”, 3 Keg. 
H. 28 Car. 2. Þ. 716, Sands and Temiin(on., 


Le Defendant demand Oyer del Oblig', © de. 


Condition ; la {9s 2Sanders 75. 
Le Defendant. demand,Oyer des 2. Oblig, Ot 
Dem?*, 1, Sanders 2.32, I 
Defendant ad Qyer de Condition ds Oblig”, &. 
es ad Oyer des Injirudions, 2. Sanders., 
Le Defendant. ſur. Oyer del”: Condic, a pers 


former Comgnants. ameſne en. Cours le Indentuge, 


& pled: Conditions per forme, 1, S4nders 52, 
Mouftrans, de, Ophigation, Raſt Enxy, 180.6, 


Condts 
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Condition. © 


Where a Recital tm a Condition ſhall be'm 
Eſftoppel.” MP 
Y a bare Recital in an Obligation; ons 
| ſhall be Eſtopped, r3 E4.4-4. 4g: 
A Recital 'by a ſingle Bill ſhall eſtop the 
party, 25 Ed 4.54. Oe 
Recites by an Obligation, that he made; 
Will, he is eftopped to fay the contrary ,'z& 
3 El. Dyer 190: | we 
As to Eltoppel by Recital, there is a dif. 
ference where it goeth in the generality, and 
where in the particularity : For where it j 
in the generalicy, as to enfeoff one of all the 


all Aftions depending in the Common Ples, 
he ſhall not be eſtopped to ſay that he hath 
mt any Land,or that he hath not any Agion 
depending there, 18 Ed4,4.4-. 

Againſt a Condition to perform all Cove 
nants, a man may {ay there were not any 
Covenaits, z1 H.4.54. d 

Condition to pay Rent reſerved upon 2 
Demiſe , -according to' ſach Articles. The 
IDcfendant pleads, - he hath not” any thing i 
the Land demiſed by fuch Articles : Per Cur: 
upon demand he ſhall be eſtopped to plead 
that, Co. El. 3. p, 36%, Strowd verſus Wil: 
Popham p.1 14. | of 

Condition, whereas EW. hath comrenced 
divers Suits in B. R. againſt W. H. If the 
Jaid IF. #. ſhall without detay by — 

q ttoT- 


Lands deſcended to him, or to be Nonfair'in 
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kttorney appear , and, make anſwer to all 
ARionsand Declarations commenced againſt. 
him, that then, 8. "The Defendanc pleads, 
That poftea(viz. )luch a da yW.H.appearedand 
paratus fuir reſpondere C. but that there were 
not any Actions there depending. Upon De- 
murrer ; per Court, ill Plea. , He is eltopt to 
plead, that there were not any Actions there 
depending. As if a man be obligedgo per- 
form the Covenants in the Indenture on his 
part to be performed ; it's no Plea to, ſay, 
there were not any Covenants. on his part 
to be perform'd ,, 3 Eliz. Dyer 196, & 279+ 
Cro. El. p. 756. Willoughby verſus Brook, p. 4% 
Eliz. C.B. 

Condition to perform Covenants in In- . 
dentures between F. S. and 4. his Wife 
of the one part,and the Plaintiff on the other, 
part. The Defendant' pleads the Indenture, 
4 the Indenture of W. S. and 4. his Wite ; 
whereas. in truth the Femes never ſealed. 
The Plaintiff replies , That the Indenturg 
ſhewn by the Defendant new fuit fait” inter 
W. S. & A. his Wife, on the ons paxt, and 
the Plaintiff on' the other. Per Cur. the 
Plaintiff is not eſtopped to, ſay , that the 

ſhewn,is not the Deed of the Baron and 
Feme; but he is eſtopped by the Condition 
to ſay, that there is nor any ſuch Indenture, 
Cro. El.p.769. Ship verſus Steed, .., 

Condition was, Whereas the Plaintiff had 
carried ſo many Thouſand of Billets for the 
Detendant to D. amounting at ſo mucha 1000 
to 150 1, If the Defendant therefore ſhould 


_ pay 
[3 


- - 
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bay the 1007, The Defendant oak 


Ozer, that the Plainciff did not carry 
- deliver ſo many Thouſand of 'Billets, & 
Pey Cur. this Recital in the;Obligation., % 
an Eſtoppel ro the Defendant to plead the 
contrary, Stiles L603. Allen 52. Hill.23 Cart, 
Hart verius' Buckminſter, EE 
The Defendant pleads in; Abatement, that 
he is Earl of Nowsa Albion in Irelang,and | 
to be irflpleaded by that Name , and not by 
the Name of Edmund Plowden. Kt. Per Car. 
He pleads he was Earl 'of Nova Albion in, re 
land, before he entred into the Bond, which, 
he cannot now plead , tor he is c{topped to 
plead fo by his own Deed, which teſtifies the 
contrary, Stiles p. 187. We#ton verſus Flow: 
den. | Do | | 
Condition, If the Defendant and his Wike 
ſhould appear ſuch a day at the Palace: 
Court,&c. The Detendant upon Oyer: pleads, 
That he himſelf did appear at the day, 
grout patet per Record*, and that he *was nos 
Married ar the time of the Obligation, nor 
ever aſters Per Cur. it's no Plea , for hag 
eſtopped to deny that he had a Wits, 
P.13. Paine and Shelltrop. | : 
' Recital in a. Bond, 15 an, Eſtoppel to fay 
the contrary ; but if Iſſue be tried pr 
ir*% good : As, Non damnif. pleaded 1n 
on Bond, with Condition to pay for Meats 
Drink,8&c. The Plaintiff replies, 


. 


on boſpitavit, and Ruled good after Verdi&y 
z Keb, p.344. Holt and Harder, Dibi 


w0d beſpi- 
tavit,on which the Defendant a_Hy Ed 


Oblicatio\s'mnd Totinitions, 385 
HEbcon Bond'to perform Covenants, ſpe- 
cified in an owed on betwixe A, and 'z 
The Defendant pleads, there was no Cove- 
nants. Per Cir. this being generally of all, is 
well.. 'Contra , If it' were to form any 
cectain Covenants ; bur the party is eſtopt to 
fay, there is no Indenture , bur he'mult fer 
forth-che Tndentue Tt felf : Bur the Plainriff 
ſhewing the Imdetituge, if any Covenants be 
therein, the Jury nidlt find forthe Plaintiff; 
1 Keb.p. 251.  Brazizr ind Afton. * 
Condition, That a Stranger ſhall releafs 
all'his Right to'the Plaincitf. The Defendant 
pleads, that the Stranger had yo Right, The 
Plaintiff demurs*! Per Cnr: he is eftoprt., and 
the Plaintiff muſt releaſe whether he have 
Right or no, 2 K-b.p.47 1. Dowghty and Negle 
on Sheriff; Bond, ro appear iti”B, R; 
according 'to cuſtom, ar the Suit of A. in 
Debr, The Defendant.pleads ; there is no 
fach cuſtom in BR: to appear to an. 4c erzan 
Bila. He is eftopt'to pleall this, 3 'Keb. 160, 
Forth and Ward verſus Walker... © 
Condition, to pay ahd farisfie gut of the 
Profits” of the CodF-Mines clear. The De- 
ſendant pleads; there were no Tear Profits. 
The Detendant is.not eftopt by the; Bond to 
plead this,being general, 3Xeb.p.465. Howard = 
and Wy 4h, 1 Aceitet hy 
Condirion to" pay a Legacy deviied . 
the Laſt Wilt of . . The Sndant pleads, 
its true J, S, did by his Laſt Will | ou the 
faid Legacy; but ſaith, that J. S. did revoke 


that Laſt Will, and after died , and by the 
lacer 


4 * 
- 
f 
F 
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later left nothing to the Plaintiff. | Demyr; 
becauſe being intended a_ Bond made after 
the death of J.S. the Defendant is rae 
the Condition of the Bond to ſay, there 
no ſuch Laſt Will , eſpecially no time. f 
either Will being mentioned. Which the 
Court Agreed. And if the Bond were before 
J5. died, the Defendant hath undertaken, 
and muſt pay it at his peril, 3 Keb.303-Bad 
well and Barjew. Mod.Rep.113; | 

' Condition to pay Mony \ yearly,acomty 
to the. form and effe&t of the Indenture, 
made berween the Plaintiff and Delendant, 
The Defendant pleads, there was no fuch 
Inderiture, He is eſtopt to plead fo, : Brown, 
57. Fitch and Buſe. 

The Defendant was obliged to makean 
Obligation to appear in BR. at a day pre- 
fixed in the Writ: The Defendant plead 
there was no day prefixed in che Wet for 
his Appearance. He is eſtopt to plead thus 
I Brownl.g1. Andrews and Robins. 

If a man be bound to pay an hundrel 
Pounds that J. S. owes to him; he can 
plead that J.S. doth not owe him 190k 
Per VVillams in Andrewss Cafe, 1. Brownl. 


fs | _— 

Condition to perform things for which he 
was bourid in a Recognizance: He is cot 
cluded toplead, thar he is not bound in 
Recognizance, 2 Rep. 33. Doddington, 1 
Rep.83, Fletcher and Farrer. 
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Condition was, That if the Defendant do 
hot commence and-'profecute any Suit in 
any Court, Spiritual or Temporal, againſt 
the faid 4, his Wife ; | bur ſhall-from hence- 
fogh, during the Natural life of him and 4. 
his Wife, uſe and maintain.the- ſaid 4. as 
his lawful Wife <o all intents,. that-then, &c. 
The Defendane pleads , he had.nor brought 
any Attion, &c, afrer the Obligation; and 
that betore the {aid A. was married; to hin, 
he was married to] .S.. who is yer alive; for 
which cauſe he cannot maintain and uſe the 
faid A. as his lawful Wife, Upon which he 
Demurs. Per Cur. The material part of 
the Condition did conſiſt - in; the'firſkt part, 
and the Defendant having pleaded an iflua 
ble Plea to that, it's 'not material if he plead 
to the Later parc or, not: And if his Juſtifi- 
cation be inſufhicient, the Plaintiff ought.not 
to. have demurred;uport it, : Bur; the Courr 
held the Juſtification good-, and: he-:is-not 
Eltopped to plead. the ſpecial Marter of her 
former Marriageiz} becauſe ſhe:is called Wife | 
inthe Condicion,, for. he may- confoly and 
araid it: For ſhe may be his Wiſe to fome 
Purpoſes, bur not to uſe heres his/lawtul 
Wite, Mo,N.652. Phratt and Planner." 

One is bound to }. S. to enfeoff him of 
te Manor of D. in Debe upon;-this Bohd , 

ſhall not fay.,. hehad. nos fucha Mangr 
of D. A4ltdy_ if one. be bound to:enfeoff-me 
- - his Lands in ſuch a County, 21 £445 

4.0, 
| Pleadings. 


Tir Lavit | 


Pleadings 


FN treatin  6n this, I ſhall lay doi 
general Rules and Diverſities, and ayply 


x thereunto, and afterwards ſpeak i 
ſpecial Pleas, as Acceptance, Releaſe; Pz 
ment, &c. and particularly how: wry. 
1 Non eft fattum may be pleaded; and 6 
"nf , Foreign Pleas. © Though in all the prooges 
211) _ I have had an Fye till eo'rhs 
vih s undef the proper Titles,” arid ſhall maks 
=, or thereto as occaſion ſhall be. 


a to the Rules of Pleading : I ſhall ov 
er, | 
Of Pleading or Performance general 

and where ir muſt' bs pleaded ſpcuh 
and particularly, | 

In what talds it muſt be ſhewed, how and | 
where performed and done. 

Of: the Certainty' of- Pleading ; inf 
where it -muſt be pleatied' accor 
the expreſs ' words of the Condition' 
Covenant , and where fucther rhiand the 
expres words. b 

Of the parres Placitona. [ 4 
1 ſhall obſerve ſome diverfities — 

berter be underſtood inthe mo 
mn following Caſes. bene 
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4, There is diverſity between Pleading in 
the Negative and inthe Aﬀirmative. 

2. Between Pleading to Negative Cove- 
nants, and to Affirmative Covenants. 

2. Berween a Condition ' precedent an 
ſubſequent. ? 
4 Between a Condition to do a Collateral 
at; as to make a Feoffment, render 

Account, &c. and* where it is to pay 

, Mony. 

5. Where the Mony in the Condition is a 
collateral Sum, and where it is parcel 
of the Obligation. | 

6. Between a Condition Copulative and 
Digun&ive. 

7. Beeween payment or performance by 
or to a Stranger, and payment or 
PR by the Obligor co the Ob- 

' ligee. 


%. Where an Obligation is void,and where 
voidable. 

9. Between a delivery tothe party himſelf, 
and delivery as an Eſcrow. - 

10. Between aQs to be done by 2 Con- 
dition, which are Tranſitory or Local. 
11. Between a Condition void againſt 

Common Lawor Statute Law. 

12, Between where the Obligation is void, 
and where the Condition is only void, 
and the Obligation ſingle. 

13. Between a Bargain and a Loan.: 

14 Between a Bill Obligatory, and an 
Obligation with a Condition, id. 
ſupra titulo Bill. 

Dd Where 


 \ 
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Where Performance enerally be pleaded, 
and where u muſt & ſhewed ſvecialh, and bow 
performed, 


F a man be bound to perform all the Co 
venants in an Indenture, if all be inthe 
athrmative, he may plead General perform. 
ance of all; bur if any be in the negative, 
ro ſo many he ought to plead Specially, (for 
a. Negative cannot be performed ) and to 
the reſt Generally, Do&#.placitand.s 7,55. 

So if any of them are in the Dig 
&ive, he muſt ſhew which of them he 
hath performed ; and if any are ta bedone 
of Record, he ought to ſhew this Specially, 
and may not involve it in General pleading, 
Ibid. But, 

If the Defendant pleads Performance 
rally, and the Plaintiff demurs:, and ſhew 
ſome Covenants are in the Negative, ad . 
ſome in che Affirmative: As to the Cor i 
nants in the Afﬀirmative, he ought to plead N 
a Special performance, and to how be Y #* 
hath performed them. Judgment pro Qur. © 
Stites M. 1649. p. 163- Fines and Dell. Ab 
Hil.z 3 Car.p.72. Ellis and Box, Lit-Reppa | * 

Upon a Bond for Performance of Core 
nants generally, H. may plead General pet /n 
formance; bur when to does any 
act, he muſtanſwer certainly, 1 Kev, P- 131+ j 

pl 
' 
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SIC George Belliſor's Caſe. 


+ A diverſiy between the Conditicn of 
an Obligation which confafts of fevers! parts, 
and Covenants in an. Indenture wine: ©9g- 
ſt of {everal parts in the Affirmative: For 
in the caſe of Covenants, /Pe:tormance ge- 
nerally, is a good Plea ;/ but: in the cate of 
the Condition of an Obligation, the Leten- 
dant ought to ſhew in pleading, that he: had 
performed the ſeveral things comprized an 
the Condition particularly: As'the Condi- 
tion was, that the Defendant ſhall deliver 
ſuch Briefs ro all Churches, &c. before ſuch 
time,&c. and to deliverthe Mony calledted. 
The Defendanc pleads Performance general- 
,W 1y: Ill Bar ; for he ought jto have pleaded 
particularly what Sums he had received, to 
the intent he may give an account: And fo, 
if in his Bar he had ſaid , He delivered the 
. BE Briefs, and faith nor at what time, Sigderf 
MW 7-215. Hoodecork and Cole. | {1 
1 On Afirmative Coyonants general-plead- 
ing and Performance js fuficient; and. 1o on 


Negative ; per Twiſden,1Keb 4143. Nichelas and 


Lattrel, contrs. 


f 
cl Pollen Qu. Vide Palmer's Rep. 70. 129 and 
P, 
p, 


Sce more of this Learning of Covenants, 


being in the/Negative and the Affirmative, 
n 10 H.7.12,b. 16H. 7. 11,6 4H. 7.12. CC 
upra. 

Covenant, that he ſhall go in ſuch a Ship 
to;&c. and the words are , Quid decedaty, 
Plocederet , &* nan deviet, The Defendaor 
pleads Performance generally, it's not a 
good Plea. As to a Negative Covenant, 
Dd 3 which 
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394 | 
which is only in affirmance of the Afﬀirms 
tive Covenant*precedent, Performance isz 


good Plea. But asro a Negative Covenatit, 


which is additional to an Affirmative Cove 
nant, as here, he ought to plead Specially, 
Siderfin p.87. Laughter and Palmer. 

If a Man Plead in the Affirmative, he 
hath ſa ved the Plaintiff harmleſs, he ought 
to ſhew how; aliter if he Plead in the Ne 
gative 1m damnificatus, 5 Rep. 24- Broughtons 
Caſe. 2 Rep. Manſers Caſe. 4 H. 7. 12 Cn, 
Eliz.. 916. 

If a Man Plead a Diſcharge , he muſt 
fhew how, 2 Rep. Manſers Caſe ; asif a Man 
be bound to Diſcharge an Obligation of 
1001.” the pleading of a general Dilcharge, 
without ſhewing how (zz.) by releaſe or 
otherwiſe, is not good, 35 H. 6. Io, 11. 
The Defendant Pleads, he tendered a Dif- 
charge to, &c. and he refuſed, &c. he 
ought to ſhew what Diſcharge it was, 224, 
4- 4.0. per touts les Juſtices. 

Conditions is, thar the Defendant ſhall 
ratifie and confirm fuch a Demiſe , its not 
ſufficient to ſay, he had ratified and con- 
firmed it, but he ought to ſhew how, and 
Plead the confirmation by Deed , 6 Ek 
Dyer 229. b. - 

Condition is to pay all ſuch Arrears, &6. 
its not ſufficient to hs, that he had paid 
all, &c. but he ought to expreſs it certath 
how much Arrears he had paid -amo 
$0 ſuch a ſum, 20 H. 6.31. 


Car 


af- © "FP ”z 
% "x 
* = . _ 


Obligations and Conditfons. 395 

'Condition to perform ſuch a Will , he 
Pleads he had performed the Will, and re- 
cited it not, nor faich how, and not good, 
Litt. Rep. p. 2. 

Condition to fave O. harmleſs, &c. and 
to deliver up the Bond, and to acknowledge 
ſaisfaRtion of a Judgment when paid ; 'The 
Defendant proteſtando he hath ſaved O.harm- 
leſs, = plz? dicit, he hath performed all the 
Conditions: The Plaintiff replies, he had not 
delivered up the Bond : The Defendant De- 
murs, no Averment being that the Mony 
thereon was not paid ; ſo no breach.Per Cur. 
the Bar is naught by general performances, 
and the Replication not deſtroying the cauſe 
of Action ſhewed in the Cay is well e- 
nongh, 2 Keb. 720. 

It 1 am bound to enfeoff F. S. of the 
Mannor of D. In Debt ſur Obligation if the 
Defendant Plead performance, he ought. to 
ſhew where the nnor ' of D. is, 15 Eds 
ward 4. 14. b. 

If the Condition be to diſcharge the Plain- 

tiff, &c, then the manner of the diſcharge 
ought to be ſhewed : But if it be to ſave 
harmleſs only, then now damnificatus gene: 
rally is good enough, 1 - Leon, Caſe, 95. p.7 r- 
$ret and Auderd. So where the words are, 
Acquit, Diſcharge, and favs harmleſs , 
&C. non dammificatus is an inſufficient Plea, 
and its not ſufficient only to anſwer to tho 
Damnification, ibid. 
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If I am bound to convey to you the Man- 
nor of D. in Pleading the performance of 
the Condition , its not ſufficient to ay, [ 
have conveyed the ſame Marnor, but to 
ſhew by what manner of conveyance, 22 E. 
4-43- Cited 1 Leon, p.7 1. 

Condition to pay ſo much yearly for an 
Inſtrument of Weaving,. and to deliver it 
up at the end of the Term; the Defep- 
dant Pleads, general performance; per Cur. 
they muſt be ſpecially anſwered, 2 Keb.387, 
Brown and Tadderby. | | 

But in many Caſes, the Law allows gene- 
ral Pleading, to avoid fron, and the par- 
eiculars ſhall come of the ' other part, as 
Cro. Eliz. p. 253. Atton and Hill. And there- 
fore, he who Pleads in the Afﬀirmative, ſhall 
alledge performance of Covenants gene- 
rally : As Condition was, if the Defendant 
at: all times upon requeſt, delivered to the 
Plainriff all the Fat and Tallow of all Beaſts, 
which He or his Servants ſhould Kill, or 
Dreſs before ſuch a day, that then,8&c. The 
Defendant pleaded, that upon every requeſt 
made unto him, he delivered to che Plaintiff 
all-the Fat and Tallow of all Beaſts which 
were Killed by him, &c. Per Cur. the Plea is 
good, Cro. Eliz. 749. Mints and Berbel, In 
the caſe of Sherifts, one need not ſhew how 
he ſaved him harmleſs, becauſe of the inf 
niteneſs. 

Condition to pay a Moiety of Charg® 
at Suits in Law, &c. the Defendant pleads 
payment generally, 2 Keb. 762. Cantor 
Hurtwel. 
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Bond to colle& all the Amerciaments ; he 
pleads he colle&ed all,and good,heing in the . 
Afirmative, «liter if the Condition be of 
matter of Record, as to be Nen-ſuit in all 
the Kings Courts, 2 H.7.15. 4. 4 H. 7.12.6, 


Certainty. 


He expreſs certainty (regularly) ought 

to be pleaded , according to the ex- 
prels words of the Condition, and to ſhew 
the performance , 15 Eliz. Dyer 318, wid: 
Kel, p. 60. 

Covenant in a Leaſe, that he hath full 
Power and Authority to Demiſe the Land. 
Lelke brought an- Action on this Coven- 
ant, it fufhe:th him to ſay, the Leſſor 
had not full Power, and lawful Authority ; 
and this Affignment of breach is good, for 
he perſues the words of the Covenant Ne- 
gative, and the Leſlee is a ſtranger to the 
Lelfors Ticte ; and therefore the Defendant 
ought to ſhew whatEſtate he had in this Land 
rempore dimiſſionss, by which it may appear to 
the Court,he had full Power and lawful Autho 
rity to Demiſe, 9 Rep.60,61 . Bradſhaws Caſe. 

A Man is bound in the Copulative, that 
he and his Affigns perſolwerent omnia oners : 
He ought to Plead that he and his Aﬀigns 
have done this, 238 H, $ Dyer 27. 6. 

Condition to pay 101. within fix Months 
after the Marriage of che Plaintiff ; the De- 
tendant Pleads, the Plaintiff was not Married; 
the Plaintiff replies he was Married. De- 
D d 4 fendatut 
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fendant demurs, becauſe it doth not: Cc 
but the Defendant hath . paid the 101. Ad. Ml cerni 
judged for the Defendant, he ought to anſwer W gene! 
che Condition. Aliter after Verdi, Siderfa W tings 
p- 340- in Hayman and Gerards Caſe, _ plus 

Though it be a good Plea regularly tn WW gene 
the Condition of a Bond , to perſue the MW 12 
words of- the Condition , and to ſhew the W 14 


performance : Yet Coke ſaid, there was ang Ir 
cher Rule, that he ought to Plead in cer. MW verk 
tainty the time and place, and mannerof WW to | 
the performance of .the Condition foasa WW fhal 
certain Iſſue may be taken. As Condition ZW «ve! 
to pay 3ol. to H. S, F.S. and A.S. tm WW wa 
cito as they ſhould come to the Age of 1 © Mo 
years : The Defendant Pleads he paid thols W moi 
ſums tam cito, as they came to Ape ; The \ 
Plaintiff Demurs , becauſs its not ſhewed MW on 
when they came of Age, and the certain I fay 
time of the payment; lts an ill Plea. Soif WM La 
the Condition be for performance of Lega- W Py 
cies in ſuch a Will; he Pleads performance ( 
gencrally, not ſhewing the Will nor what {| 
the Legacies are, Cro. Fac. 359, 36a. Holy Y 0 
and Carpenter. bu 


* 


If I am bound to enfeoff you of all the | Dt 
Acres in ſuch a Fine, and I ſbew the Re- I no 
cord of the Fine, and averr that I have et» I 1n' 
feofft you ; this is good : But if it be of Acts &Þ £ 
in Middleſex, he ought to ſhew, the Acresw I 24 
certain, 23 H, $8. Dyer 28, ; 


- Opligations my Conditions. 399. 
Conditions to "deliver all Writings . con- 
cerning ſuch Lands; its a good Plea to fay- - 
generally, that he. has delivered all the Wri- 
tings ; Dolt. placitandi. 62. 4, H. 7. 12. wid. 
ples for nditions performed pleaded 
generally, and not ſhewing the certainty , 
11 H. $.6.b. Sir fobn Cutts Caſe , 12 H.7. 
146. 

In pleading. Negatively, he ought to Tra- 
verſe ll the Condition; as if a Man be bound 
to pay for ſo much Bread as the Defendanc 
ſhall deliver at the common Hall, whenſo- 
ever he ſhall be requſted by C. he ſhall ſay he 
was not requeſted. by C. to pay to him any 
Mony for any Bread delivered at the Com- 
mon Hall, &c.. 4. H.7.1 2. 

Where the Party is bound with Conditi- 
6n ta warrant Land, the Defendant ſhall 
ſay exprefily , that he had warranted the 
_ for pacifice gaviſus is no Plea, 30 H.8, 

yer 4s 

Condition was,if neither F.S. nor J.B. nor 
7.6.did not diſturb thePlaintiff in his poſſefli« 
on of the ſaid Lands by any indire& means, 
but by due courſe of Law,then, &c. The 
Defendant Pleads that neither F.S. nor F.B. 
nor f, G, did diſturb the Plaintiff by any 
indire& means , but by due courſe of Law, 
L if it be not a Negative Pregnant, 4. e. 
2 Negative which implies an Affirmacive. 
| Not diſturbed by any indire&t means, ſuch a 
Plea had been good; or nor diſturbed conra 
formam conditions, Adjurn'. if 
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If I am bound I ſhall not go ontof Wh 
if er-Hall till night, but tarry in the Hal 
rilt nighe ; or thac I will not return to Se- 
jants Tan the dire way, but by St. Gile, 
im an Action brought on that Bond, I may 
plead in t:1idem werbs, 2 Leon. p.197. Digh-- 


Where a certain Duty accrews by the Deed IP! 
at the beginning , as by a Covenant, Billor MT 
Obligation to pay Mony, this ought to be WW x 
avoided by a matter of as high a nature (viz) 
by Decd, wid. ſupre tir Accord pleaded, and; Ill B 
& Rep. 78. Peytoes Caſe. Sometimes matter I d: 
«2 fais thall avoid an Obligation, as well asa Wl tc 
matter in Writing , as to fay the Feme was I 0 
Covert «e Baron, &c. 4 H 7.15. | 2 

The Deiendant Pleads afrer the Mony 
caine due , he and the Plaintiff did by px ll 7 
rol fubmit to an Award, and ſets forth- the 
Award and performance per tender : Per Cur. 
Irs an ill Plea. Submiflion by paret cannot dib 
charge a Debe by Specialty, Stiles 350. Lad 
dong and White, Coxal and Sharp.1 Keb.g37- 

buter alia a Bond may be 'put in Abitre 
ment; yet, in fuch cafe the Arbitrament 
cannot be pleaded in Bar of the Obligation, 
2. if the party hath his remedy on the pro 
miſe to perform the Arbitrament. 

A Bond inter alia may be Arbitrated, and 
mixt with other things: And where theAward 
is good, the party muſt reſort to Aion 
chereon, 2 Keb. p. 734. Morris and Creech. 
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Obligations and Conditions. 4ox 
A Special Plea in Bar is always to be 'an” 
ſvered, with a Special Replication in the 
ine, : 
"Whereas, ſuch a Mortgage was made of 
ſack Land to F.S. &c. if therefore the ſaid 
Land at the day, be redeemed and. dif 
charged from all Tithes,&c. the Defendanc 
Pleads the Cloſe was not Mortgaged to F.S. 
The Plaintiff replies ic was Mortgaged; he 
need not alledge it was not redeemed. 
7.S. is Bound to Marry the Daughter of 
B. at Eaſter next. F. S. Pleads in Bar ſhe 
died before Ea#er , its a good Replication 


to ſay, the was living at Eafter day, with- 


out ſaying he had not Married her, Yelv. p. 
24. Bayly and Taylor. 

Vid. good Learning as to this Ruls ſupre 
Taulo Aſſignment of a Breach. 

In Monox and Warleys Caſe, It was taken 
a Rule, that the Replication ought to con- 
tain ſufficient Cauſe of Action, and ſufficient 
Breach of the Condition ; or elſe the Plain- 
tiff ſhall not have Judgment, altho' the Iſſue 
be found tor him, as in Debt on Bond again{t 
4.and B, A, Pleads New eft fa&Sum, BR. Pleads 
the Releaſe of the Plaiartitf, and its found 
the Deed of A. and the Plaintiff hath Re- 
lealed to B.The Plaintiff ſball never have 
Jadgment ; for upon the Verdict it appears, 
he hach no Cauſe of Action, 2 Leow. p.100. 


Pleas 
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. cannot plead in Abatement; ye 


402 The Law of 
= Pleas in Abatement. 


N Debt on Bond, the Defendant demands 
Judgment of the Bill; for chat the Plain- WI = 
c11f in the Obligation was named F. Thaw I 5 
de F. im Com. N. Armig, and in the Dedary' 
tion was named Yf. Thorny Armig. and wo ll «| 
more. Reſpond. ouſter awarded, Cro.Eliz,311, Wl / 
Thormough and Diſney. | 
Afﬀecr Imparlance ene cannot plead in ll £ 
Abatement of the Writ , Stiles 187. Weſtin il \ 
and Plowden. hm { 
Per Stat.6 R.2. c.2. it's provided, thatthe 
Original ſhall not be laid in one County, I * 
and the Declaration upon a Bond made in ll | 
| 


another County, if ſo, the Writ ſhall abate; 
But its no good Plea to fay', that the Bond 
was made in another County than where its 
alledg'd in the Declaration, Alles p.1 7. Sha 
mer and Slingsby. | 
if the Detendant pleads a Plea in Abate- 
mem, as in Debe upon Bond, that another 
was joyntly bound with him , who is in full 
life not named, and concludes in Bar; Judg 
ment ſhall be final againſt him,Siderfin p.189, 
Burden and Ferrars. | . 
Debt on Obſigation againſt the Defendant, 
Knight and Baronet. The Defendant pleads, 
he never was a Knight, in Abatement. No 
Amendment granted , but in Nil Cop. ft 
Billam awarded ; becauſe tho' the 
afrer Bail put in by himſelf, generally be 
I when the 
Bal 
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Bai is Special, or put in by another , he may 
plead js by Abatement. Judgment pro Def. 
1 Keb.82.4, Sir William Hieks's Caſe. 

Pleads, that the Plaintiff, puis darrein conti- 
mance, was made a Baronet, Gro. Car. p.1044 
Simon Bennet. 

A Plea may be a good Plea in Abatement, 
though ic contain Matter that goes in Bar, 
Mod. Rep.2.1 4. 

In Debt ſur Oblig' againſt J. S. de S. it's a 
good Plea to ſay, that there are two VillsS. 
within the County , and none without Adgi- 
tion, 14. 4.6.8.6. | 3% 

In Debt ſur Bond. 'The Defendant pleads, 
that after the Writ purchaſed , the Plaintiff 
had received parcel, and ſhews the Acquit- 
tance, the Writ ſhall abate in the whols; 
and notwithſtanding it's a good Plea in bagy 
&5to this part, Dot#rina placitands P.5. | 

Vide plais in titule Payment. infra, Payment 
of parcel, pendant le Smite. 5 

Two bring Debt on Obligation , the Des 
lendant pleads the Obligation was made to' 
them and to one B. and that they three had 
an Action of Debt depending againſt him, 
and demands Judgment þ «#:e. Demur. 
And becauſe the Obligation . was made to 
two, upon which they counted, it cannot be 
intended an Obligation made to three ; and 
if it be a Plea, it's in Abatement of the Writ, 
and not in Bar. Judgment pro Querente, Cro, 
El. Iham's Caſe. 
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Debe againſt J.S. de D. Yeoman. 'Its'n 


Plea to ſay there are two, J.S.of D. YeomSem. 
and Jun. and none without addition: Far i ; 
the Action accords with the Obligation, W - 


which is J. S. de D. Yeoman without diſtia 
ion, 9 H.7.21. | 


Pleas after Imparlance. 
JN Debt on an Obligation, the Defendant 


imparles till next Term, after he 
plead , that the Plaintiff is Outlawed : For 
the King ſhall have the Debe on Bond, 
Aliter in Treſpaſs, or Debt, or ſimpleCon- 
tract, 16 Ed.4..4-a. per Bryan. 

Debt againft J. S. 4: D. The Defendant in- 
parles; he may atter ſay by Attorny, ons D. 
and Nether D. and none without addition, 
15 E4.4.9, 21 Ed.4.1.b. contr. 

Variance between the Obligation and the 
Writ, may be pleaded after Imparlance-n 
another Term, for the Bond always reman 
in Court; but after Imparlance , Variance: 
between the Teſtament and Letters of A& 
miniſtration ſhall not be pleaded ; for the 
Teſtament ſhall be but once ſhewed in 
Court, 36 H.6.32,33. 3$ H. 6.2, 196. 


. 7 + 
The Deſendant Imparles till another 
Term, and then he pleads Tender of the 
Mony at the day _ place , and that#0 
rſon was there to receive it, and thathe 
15 now ready, and faith not Towts temps pip» 
yet it's a good Plea: For he had cx 
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himſelf of the Forfeiture by this Plea, and 
no Eſtoppel ſhall be by the Impartance, w 
plead that he 1s now ready, Dod&. placitand. 

$8,289. | 

In Debe on-Bond, the Defendant imparles 
Specially, ſci. ſalvis emnibus & caon- 
modis advantagins and after he pleads 
the priviledge of the Exchequer, that he was 
Surveyor there : Per-Cur. he cannot plead fo, 
Siderfin p. 318. Truſſel and Maddin. 2 Keb. 


103, 

A Plea in Abatement ought to be pleaded 
before Imparlance: As, the Defendant to 
Debt on Bond appears and imparles, and 
after Imparlance pleads , that he is Earl of 
Novs Albion in Ireland, and ought ro be im- 
pleaded by that Name , Szzles p. 1 $7. Weſtom 
and Plowden. | 

After Imparlance, the Defendant pleaded 
in Abatement , that one /incent, not named, 
ſealed, &c. It's no Plea afcer Imparlance, 
and a Reſpond? caffer awarded, 1 Keo. 795. 
Putt and Noſworthy. | 

Debt for 300 4 The Defendant after a 
_ Imparlance demands Oyer,and plcads 
—_ it was but for 2301. Non allecater 
after general Imparlance ; then the Defen- 
danc pleaded Now eff faltwnr , which was the 
proper Plea in the Caſe, 1 Brownt. p. 70. | 

It was Ruled, that after Imparlance in 
Debt upon Bond, the Defendant ſhall be re- 
ceived to plead, that he was always ready to 
pay ; tho' 1 3 Els. 306. Dyer ſeems contrary, 
and was fo urged. 


Repl; 


406 


Replicatio Querentis , That the 
ought not to 


berween the Declaration and the* Bond;'in Il ” 
abatement, aftEr Imparlance general, Modu Wl # 
» Intrandi, Þ. 200. : & , 
; Obligations. | 

Pleading | 

Acceptance, Concord. -» 


dition to deliver twenty Quartensaf 
Wheat:, The Defendant pleads,*that 
pendente bills the Plaintiff had accepted fi 


Teen 


the Bill: No Plea, for it's Collateral,ang ne 
parcel of the Sum coatained in the Obls 
gation; and if it be a Plea, ic is in bar, and 
not in abatement, Cro, M. 3 3, & 54 El Stout 
verſus Radiſh. " 
Iſſue is raken, that he had not | 
now though its no Plea, and \{o no 
yet its hel 
the Plaintiff had Ju 
A1.33 & 34 EL Andrews and Kinck. _ 
. Debt pro 7 lthe Defendant pleads ſolvit ad 
diem. The Jury find 50 5.pa 
that the Defendant then delivered: to" the 
Plaintiff certain Hats to the value of the 
reſidue, which he accepted. It was Adjudged 
again! the Defendant , for this is no pays 
ment, he 'might have pleaded it ſpecially, 
Cro.M 35 & 36 El. Tiblethorg 
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admitted to plead a Varidnes - 


r, and demands Judgment of 


1. 
by the Stdrute of Feef@#tr ; and 


dgment , Cro. El. p. 260: 


of it paid,and 


and Hunt. 
Debt 
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Obligations and Conditions. 407 
Debt fur fingle Bill : The | Defendant 
leads, he enfeotfed the Plaintiff of Lands 
in {atisfaction of that Debt. The Plainritt 
gemars : Per Cur. it's a naughty Plea to a 
fingle Bill ; otherwiſe , Had it been upon a 
Bond with a Condition: 'to pay Mony , 
1 Brownl. 70. Glywer and Leaſe. | 

Debt /ur Bond : The Defendant pleads 
another Bond given to the Plaintiff in fati(- 
tation gf that Bond, and acceptance at the 

day of payment. Ill Plea; for one choſe in 
Action cannot be given in fatisfaction of 
another , unleſs it were payable at a day 
before the other Debr, 2 Keb.p. 804.Street and 
Buckner. 1 Brownl.p.47. Lanliven Caſe, Stiles 
P-339.Brock and Vernon, More N.1147. 2 Keb. 
p.5304. Street and Buckner, Vid. pluis Litt.p.5 3. 
Ent's Caſe, 5 Rep. 4.4. Lord CromwelPs Caſt, 
cited in Higgins's Caſe. Mo, though a-Stran- 
ger give the Bond, 1 Brown, p.71.Hawes and 
Bircb, 

If Iſfue be joyned on the acceptance, and 
the Plaintiff be Nonſuie. ©. If this Plea be 
ſuch a Conteſſion of the Aion , as the 
Plaintiff ſhall have Judgment, Hobart p.68,69. 
B. R. Lovelace and Calket, Randiff and Sirwir, 

The Defendant pleads, that the Plaintitf 
after the day of Payment, and before the. 
Writ brought, did accept of a Statute- 
Staple for the ſame Debt, in full ſatisfation 
of the Obligation. .It's an ill Plea; for a 
Statute is but, an Obligation of- Record, and 
cannot drown another which is not of Record, 
Sir K. Brainthwait's Caſe, cited in & Rep. 4-4-6. 

| E 6 Higgm's 


.£ 


4 
Ls 


- Higgin%s Caſe. Vid.Co.Lit.212-b. 5 Rep.117s, 
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contra. 

Payment of a leſſer Sum, and a 
in full ſatisfa&ion pleaded ; you may either 
traverſe the payment, or the Acceptance; 
but its more proper to joyn Iflue upon the 
payment, Syiles p. 239. M. 1650. Boys and 


Cranfield. 


Condition to pay 1oJ. to a Stranger by 
Michaelmaſs. Fhe Defendant pleads pay- 
ment of a leſſer Sum before the day to him, 
The Plainriff demnys ; the Plea is ill astoz 
Stranger, 2 Keb.p.625. P.2.2. Car. 2. Chapman 
and 7. | 

Debt pro 43 /. The Defendant pleads 39 . 
paid betore the' day , which the Plaintilf 
accepted in fatisfation : The Plaintiff joyns 
Iue, Non recepit in ſatufactionem > The D& 
tendant Demurs, - it's ill. He ſhould have 
ſaid, Non ſolvit, 3 Keb. p. 28 Car. 2. fo. 619 
Percival and Colthowe. 

The Defendant pleads, the Condition was 
to pay a leſſer Sum at a day, and that before 
the day he paid in fatisfa&tion : Per Cur. Its 
an ill Plea, not having demanded Oyer of the 
Condition, 3 Keb. p. 708, Mich. 25 Car. %. 
Clatch. ; | bs 
The Defendant pleads, That the Plaintiff 
before the day acceptcd a leſfer Sum in full 
fatisfation of a greater. It is a gooll plea; 
but then he muſt plead , he paid that leſſer 
fum in full fatisfa&tion, and thar the Plain 
received it in full ſatisfaRion, PinnePs Caſe 


5 Rep.117. More N, 847. Penny and Core. _ 
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For the manner and tender of Payment it 
ſhall be dire&ted by him that made it. I am 
bound to pay you 107. at Weſtminſter , and 
you requeſt me to pay you 5 1. at the day in 
Tk, and you will accept it in full fatif- 
faction of the whole 101. its a good fatif 
faction of the whole, 5 Rep. 117. Pinnel's Cafe. 

Condition is for payment of 20 /. the 
Obligor at the time appointed, cannot pay 
ay- Wl 2 lefſer Sum in fatisfation of the whole. 
im, W But if the Obligee do receive pare art'the 
oz WM day, and thereof make Acquittance under 
wan MW his Seal in full facisfa&tion of the whole, its 

ſufficient; for the Deed amounteth to an 
0. W Acquittance of the whole, Co.Lit.2 12.6. Pin- 
ti nels Caſe, 5 Rep.117.6. 


70s If the Obligor pay a lefler Sum either be- 
Y- Bf fore the day, or at another place than is 
ve limited by the Condition, and che Obligee 
0. _— it; this is a good Satisfation , 
id. 

Vas Not only things in poſſeſſion may be given 

Y in Satisfa&ion ; bur allo if the Obligee ac- 
Irs F cept a Statute in Sacisfattion of the Mony, 

its 2 good Satisfaction. 1bid. 

2, Obligor is bound to pay 100 Marks at a 
day, and art the day the parties Account to- 
it F gether, and for that the Ohligee did owe 
il 201, to the Obligor, the Sum is allowed, and 
a; the refidue of the x00 Marks paid : This 1s 
or a good ſatisfaction, tho' the 20/7. was a choſe 
ff in Aﬀtion, and no payment was made there- 
ſe. | of but by way of Retainer or Diſcharge, Co. 
Li.2 12,0. 


Ee 2 : Condi- 
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410 The Law of 

Condition to make aſſurance of Lands tg 
fuch uſes. The Detendant pleads, he made 
2a Feotfment to other uſes, which the Plain- 
titf accepted, Ill Plea, 1 Brownl. 60. Pate 
and 7Tompſon. 

Where the Condition is for payment of 
Mony, if the Obligee accept an Horſe,&c. in 
ſatisfaction , its good : But if the Condition 
were for the delivery of an Horſe, &c. there 
tho? the Obligee accept Mony or other thing 
for the Horſe, &c. its no performance of the 
Condition : So a Condition 1s to acknow- 
ledge a Recognizance of 201. &c. if the 
Obligee accept 20 /. in fſatisfa&tion of the 
Condition, yet the Condition is broken. Soof 
all other Collateral Conditions, Co. Lt. 
212.6. | 

It a Condition be to pay Mony to 2 
Stranger, if the Stranger accepts an Horſe, 
or other Collateral thing in ſatisfaction , its 
no performance of the Condition ; for there 
the Condition muſt be ſtrialy performed: 
But if the Condition be, that a Stranger 
ſhall pay to the Obligee a Sum of Mony, 
the Obligee may receive an Horſe in {ati 
tation, Co. Lit.ibid. 

To Debt on Bond, the Defendant pleads, 
it was agreed, (before the Forfcicure of the 
Bond for 300.) berween the Plaintiff and 


divers other Creditors of the Defendants, 


that the Defendant ſhould afſure divers 
Lands to be fold, and the Mony to be paid, 
and he afligned ſeveral ſums of Mony to 


them , which they accepted , and avers i» 
| fatto 
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fafto that he ſold the Lands to them, and 
made a Letter of Attorny to them to receive 
the Sums of Mony. - The Plaintiff demurs; 
becauſe the Indenture ſounds in the nature 
of a Covenant, and if fo, ir ſhall nor be in 
ſatisfaction, being in ir felf no ſatisfaction, 
nor pleadable in ſatisfaction of that Debr. 
Allo admitting it had -been a good farif- 
faction, if performed , yer part thereof not 
being performed , its no bar to this Action, 
Cro.Car, 19 3. Simonds and Mend/worth. 

A Concord or Verbal Agreement cannor 
diſcharge a Specialty : As a Condition for 
the pertormance of Covenants in Articles of 
Agreement. The Defendant pleads an A- 
greemenr berween the Plaintiff and him , 
that he ſhould grant 5 /. per Annum for life 
in diſcharge , which Grant he made , and 
the Plaintiff accepted. Judgment pro Que- 
rene, Heing only a Verbal Agreement. 

Cre. Fac. fo. 649. Noys and Hopgood , and fo 
Cro. Eliz. pag. 699, Hayford and Andrews. 
It the Detendanc pleads before the day of 
payment, the Plaintiff in reſpect of a Trel- 
paſs made by his Beaſts in the Detendants 
Lands, gave him longer day. Its no Plea 
tor an Agreement by Parol cannot diſpence 
with an Obligarion. ts 

Condition to pay 40 4. on Afichaelmaſs- 
Eve. The Defendant pleads Concord , that 
If he gave him an Hawk and 20/7. at M- 
chaelmaſs-day, the Obligation ſhould be void; 
and avers he did fo , and the Plaintiff ac- 
Cepted ir. Its an ill Plea; for it appeareth 

EC 3 for 
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for Non-payment of the Mony at the day 
the Bond was forfeited, and ſo becameſingl 
which cannot be diſcharged by ſuch 
Averment er fait of - ſuch Acceptance, 
Bur, 

Acceptance before the day had been 
good Diſcharge, Cro. El:z. p. 46. Ano- 
mMHS. | 

Condition to pay 11 /. on the 12th of 
February; the Deiendant pleads Accord the 
8h of February , thar if he paid 8/7, onthe 
taid 12th of Feoruary, that he would accex 
it for 117. and pleads Tender at the day, 
O uncore priſt : Per Cur. Concord is no Plea 
without fatisfation ,, Cro. M. 32 & 33 Elie 
Taſjal and Shaw. 

Agreement to pay part, and promiſe to 
pay the reſt, no Plea to a Bond, Cro, M, 35 
© 36 Eliz. Balfon and Baxter. 

Had he pleaded a leſſer Sum paid before 
the day, and at another place, in fatif- 
- wh of a greater ſum, it had been good, 
Ibid. | 

Condition to deliver twenty Quarters of 
Barly ; the Defendant pleads in Abatement, 
that pendente billa, that the Plaintiff had ac- 
cepred fifteen, parcel of the ſaid ewenty: 
II Plca; for it is Collateral, and not parcel 
. of the Sum contained in the Obligation; 
and if it be a Plea, its a Plea in bar, and not 
in abazement, Cro. Eliz.25 3. Dot-pla.6. Via- 
Plus mm 11tule Payment infra. 


Condi- 
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Condition to make a ſufficient account of 
all Rents, Revenues, &c. 'The Detendanr 
pleads, That: before the Featt, he Let to 
the Defendant an Houſe, &c. in full fatif- 
Aion of all manner of Accounts ; to which 
he agreed and entred. Nut Plea, Dyer 1. 
Caſe 1. Vid.pluis ub1d. 


Payment pleaded. 


F payment and acceptance of a leſſer 

Sum before the day, in ſatisfaction of 
a greater. Vid. ſupra tit, Pleading, Acceptance, 
Concord,&c. | 

Payment of parcel, hanging the Writ, is 
a good Plca to the Writ, 5 H. 7.41. an Ac- 
quittance of the receipt of part , hanging 
the Writ, goes to all the Writ. Er Note, 
Where payment is not a Plea in bar, receipt 
pendant the Writ, is no plea to the Writ, 
Ds&.placit,108. 

The Defendant pleads acquittance for par- 
cel ; if the Plaintiff acknowledge his own 
Acquittance , he abates , the whole Writ : 
Per Cokaine, the Plaindciff ſhall :1ecover all chat 
the Defendant acknowledged ; and as to 
what he had received , the Plaincitf 1s co be 
amerced, 3 H.6 48. | | 

The Defendant pleads after the day of 
the Writ purchaſed , (4. ſuch a day) he 
paid tro the. Plaintiff 604. parcel thereof , 
which he received. Judgment of the Wnt. 
The Plaintiff demurs ſpecially , becauſe he 


lkewed not any Acquittance or Releaſe tefti- 
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| have pleaded ſeveral. payments; but per Cir. 


5th day of Maj. It was Adjudged. a good 


414 The Law of 
fying it. Judgment for the Plaintiff;Cro.Ek; 
P.384. Colbroke and Foſter. 

In Debt on a ſingle Obligation, payment 
without acquittance is no plea. Otherwis Wl pl 
in Debe on Obligation with Condition, MW B: 
28 H.8.Dyer 25.6. 15 Ed.4.6.a. 33 HS.Dn WW m 
50.b. 5 1,@ tl 

Payment with acquittance, pleaded in a WM 4 
Action of Debt on a Bond, is not double; MW c 
becauſe the Acquittance only is iſluable, and MW t 
—_ payment is but Evidence, 1H.1,W i 
I 5.6. | 
If the Plaintiff by Deed had confeſſed 
himſelf to be ſatisfied of the Debr , chough M | 
he had received nothing; yet this a good MF | 
bar, 30 H.6. tu. Bar 37. 5 Rep.PinnePs Caſs 
fo.I1 17.6, | 

Condition to pay 75 /. (wiz.) 35 l at one 
day, and 351. at another day, at the Temple 
Church. The Defendant pleads payment of 
the 7ol. at Ludlow, ſecundum formam & efſe 
cum Conditioms pradift, Verdict pro 
Fente. 


Aſſigned for Error, for that he ought to 


its good enough , reddendo m__—_— _ ſe 
cundum formam & effettumy&c. Cro.Eliz.p.28t- 
Fox verſus Lee. | 
Condition was, to pay 2 01. the 71h day of 
Mdj, 1558, at the Houſe of the Defe 
in S. It was found by Verdi&, that the DF 
tendant paid the 20]. before the 7th day of 
Map, at the ſaid Houſe; but not ſolvis the 


pay 
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yment , More N. 400, Bond and Richard: 


Mn. 
' Debt on Bond by a Biſhop; the Defendant 
pleads, he paid the Mony art the day to ]. S. 
Bailiff of the Plaintiff, and by his command- 
ment, and avers that this came to the uſe of 
the Biſhop. This Averment makes the plea 
double ; tor if the Bayliff receives this by 
command from the Biſhop, notwithſtanding 
this doth not come to his own uſe 3 yet, this 
is a ſufficient diſcharge ro the Defendant, 
21 Ed.4.25.4. Burt, | 

In Debt on Obligation, payment of the 
Mony toJ.S. by commandmentof the Plain- 
tiff, is no plea , without ſhewing thar tne 
Plaintiff was indebted ro'him, 27 H. 6. 


6. b. F 


Where miflake in pleading the Sum, or the Time, 
is aided, and where no. £t 


N Debt on Bond of 2001. Condition to 
pay 105 1. &c. The Defendant pleads 
payment of the aforeſaid 100 |. at the day. 
The Plaintiff replies quod non ſolvit praditt 
105 1. Et bec petit, &fc. and it was. found he 
did not pay the 105-1. gJudgment pro Quer, 
and Error afligned, for that there is not-any 
Ifſue joyned, and ſo the Verdi ill, and 
Judgment erroneous : The ſaying , Secundum 
formam & effettum Conditions ſhall nor help 


it, as if it ſhould be intended the atoreſaid 


105 |, Cro, Fac. p.5 85. Sandback and Turvey. 


Such a Caſe was in Cre. Cor. fo. 593. Derby 
. and 
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The Law of 


and Hemming ; and no Repleader could by 
granted, but Judgment was reverlt. 

But where the Defendant pleaded to Deb: Mme 
on Bond, payment of 501. on the 1486 of MO! 
Fun. 11 Jac. The Plaintiff replies, he did Met 


| Not pay ir the faid 14th day of Aunt, Wat 


Anno 11. ſupraditfo quas et ad eundem diem [o- Wl :51 
viſſe debuiſſet , and Verdict tound that hedid Wl N; 
nor pay it the 14th day of Fune; yet 'tws 
no Error: For the Defendant? Plea wa 
according to the Condicion;and the Plaintiff 
Replication, quod non ſolvit the {aid 14th day 
was good , and the miſnaming the Month ] 
[Augu#t is idle and ſuperfluous , & preditts Ml of 
quarto decimo die had been ſufficient. Butin Wl ke 
the other caſes of miſtaking the Sum, there Il a 
was another Sum in the Plea of the Deten- I r: 
dant, than was in the Condition ; and ano- Ill t] 
ther Sum in the Replication, than is in the I C 
Bar; and ſonolfſue, $ 
In Debt on an Obligation, the Defendant 
pleads,Solwir ad diem,&* de hoc ponit ,c,wher f 
it ſhould be hoc paratus, &c. tor then the WI 1 
Plaintiff ſhould have replied, Non ſolvit.; B YI ! 
bee petit,&c. lo there had been an Afﬀrmative } | 
and a Negative. Per Cur. foraſmuch as the | 


Plaintiff joyns Iſſue , and the Jury find he 


hath paid , its good enough , - and aided 
Stat. Feefails; and Judgment was nor arreſted, 
Cro. Car. 3 16. Parker and Taylor. So 3 Keb. 
29 Car.2,p.764. Helder and Brudnall. 


Condition 
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Condition to pay a Stranger at three pay- 
ments ; the Defendant on Oyer pleads pay- 
ment according to the Condition of another 
Obligation to the Stranger. The Plaintitf 
demurs; and the Plea 1s INI, becauſe the 
other Bond to the Stranger, is not fer forth, 
25the particular days of payment, 3 Keb.61 2. 
Nichols and Nichols. 


Releaſe Pleaded. 


. S. makes an Obligation dated and deli- 
J vered on the firſt of May, and on the firſt 
of une tollowing, the Obligee makes a Re- 
eaſe ro the Obligor, dated the firſt of March, 
and delivered the firſt of Fune, by which he 
releaſeth all A&ions ab origine mundi, until 
the date of the Releaſe : Per tours Juſtices, rhe 
Obligation is not releaſed , Cro. Eliz. p. 14- 
vir Wiliam Druries Caſe. 

7.7. Doth acknowledge himſelf fully ſatis- 
hed and diſcharged of all Bonds, Debts or 
Dues whatſoever by T. O. this acknowledg- 
ment by Deed is in Judgment of Law a Re- 
leaſe of all Bonds, tho' the word Diſcharge 
snot properly ſaid of the part of Obligee, 
_> of the Obligor, 9 Rep. 52. b. Hickmors, 

aſe. % 

Debt on a Bond not forfeited at the day 
of payment, being not then come ; the De- 
fendanc Pleads a Releaſe, and found againſt 
him in Arreſt of Judgment, it was adjudged 


for the Plaintiff, for the Defendant did not 


take advantage of it as he might, but waved 
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it, and pleaded a collateral matter , whig 
was found againſt him, Cre. Eliz. 68. Friy 
Caſe. $9. 

Debt on Bond, dated the 24 of Fuze, Ca, 
The Defendant pleads that the Plaintitf the 
22 of Feb. 10 Car. Releaſed to him all A& 
ons and Demands which he had, &c. tothe 
day of the date thereof: The Plaintiff ds 
mands Oyer of the Releaſe, which was aRz 
leaſe of all AJFions unto the 14. of Fanwy, 
belors the date of the Releaſe; for this m 
priſion the Plea was adjudged ill, Cro.Car.4tb, th 
Dyer and White, | SW 

A Man may not releaſe a perſonal thing ka 
25 anObligation upon aCondition ſablequen, M* 
bur the Condition will be void , becauſe a * 
perſonal thing once ſuſpended is extinguilk 
ed perpetually ; bur a Man may releale i |" 
upon a Condition precedent, for there theA& 
10Nn is not ſuſpended, until the Condition per- 
formed, 1 Rols Abr.p.4.12. Barkley and Parks, x 
adjudged on Dewurrer. Where the Releae £* 
was of an Obligation , with a Pronjj 
that he who releaſerh this might enjoy 12,91, 
due by 7.S. to the Obligor at a day to come 
then after; which the Coure adjudged a 
Caondigion precedent , becauſe the 129. 
was not due at the time of the Relegſe, but 
at a day to come, 1 Rols Ab. 415. Meſme 
Caſe. 

In Debton a Bond of 200 /. for paymant 
of 1041. at a day, on Oyer and Entry of the 
Bond and Condition; The Defendant 
Pleads, the Plaintiff did Releaſe proeditum 
ſcriptum 
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niptum Obligatorium, by thename of an Ob- 
gation in 250 1.for the payment ofan 100 /. 
Isnot a good Plea, tho' je was averred there 
was no other Bond made by the Defendant 
to the Plaintiff ; for tho? a greater ſum in- 
clades a Lefſer as to tender, yer the Debr 
nd Duty is entire, and*therefore cannot 
be diſcharged by a Releaſe of a kiler Sum, 
Allen p. 71. Chace and Gold, 

T. 6G. Covenants with another, that B.4. 
1 Stranger ſhall pay to A. a Stranger and 
the Covenantee 10 5. per Anzum , A. the 
Sranger takes Buck to Husband, who re- 
kafeth the payment ; he cannot Releaſe 
it; for this was not any Debt or Duty in 
Buck or his Wite ; they had nothing in it, 
nor remedy ; but for non-payment the Co- 
renantee ſhall have an Action of Covenant, 
Ruls Rep. 195, Quick and Harrs. 

Bond taken in the name of the Plaintifi 
3 Truſtee, for the younger Brothers, from 
the elder Brother , Conditioned to pay 
younger Brothers Portions; The Defendanc 
pleads a Releaſe of all Actions, Suits, and 
all Debts on the Plaintiffs account : Per Cur, 
it muſt be intended of af Debts. whereof 
he hath the ſole diſpoſition, and ſo he had 
not here. Judgment pro Querente, 2 Keb. 53% 
Stokes and Stokes. 

Debt on Obligation, Conditioned to per- 


form Covenants in a Leaſe for years: The. 


Deftendane pleads Conditions performed : 
The Plaintiff affigns a Breach of non-pay- 
Ment of Rent: The Defendanc to this rezoyns 
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The Law of 
a Releaſe of all demands , and. per Cur. the 
Rent is not releaſed by this, being a Rene 
Executory, and not a ſum in Groſs; and 
Judgment pro Querente , Siderfin. Hen and 
Hanſon. 

Two are bound joyntly and ſeverally, a 
Releaſe to the one Obligor is a Diſchargeto 
the ocher ; but a Releaſe to an Executor 
of a joynt Obligor is void , Co. Car. 551. 
Demns and Paine, 1 Keb.g36. Scot and Little 
701. | 
The Defendant pleaded , that he ws 
bound in the Bond, fimul cum R.G. to whom 
the Plaintiff had releaſed all Actions and 
demands the faid firſt of May, (which ws 
the date of the Obligation; )the Plainriff by 
Replication ſhewed that after the Obligation 
Scaled by R.G. he releaſed to him, and that 
afrei wards the ſame day the Plaintiff Sealed 
the Bond : This Releaſe per Cur. doth not 
diſcharge the Defendant, Cro. Eliz. p. 161. 
Mannings and Townſend. 

Two are ſued joyntly and ſeverally ; the 
Obligee brings Action againſt the one, and 
makes a Rezraxit of his Suit, Q. if this Retrax- 


it is in nature of a Releaſe, and ſo if pleaded. 


it be a Bar to Sue the other. But in Cro. Fc 
211. Beechers Caſe, its an abſolute Bar , 
1t not not been tor other faults in rhe entry, 


Cro. Car. 551. Dennis and Paine, March 95- 
DMeſme Caſe. 


Two 
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Two are Bound, Obligee relegſeth to one, 

ovided, that the other ſhall nor take bene- 
E of this Releaſe, - its a void proviſo, Lir. 
Rep.197. 

Debr on Bond, the Defendant pleads a 
Releaſe of all Attions and Suits int Bar. The 
Plaintiff demands Oyer , and an exception 
of one Bond was therein contained : The 
Defendant replies, that was the Bond in Suit, 
and that the ſum excepted and the perſon are 
all one; the Defendant demurs ; for Actions 
and Suits being releaſed ferve to no pur- 
poſe, the Obligation being excepted : Per 
Cw. the Obligation it ſelf being excepted, 
all Attons and Suits concerning it are alſo 
excepted, Cro. Eliz, 72.6. Brock and Wheeler. 

The Defendant pleads a Releaſe and ſets 
forth, &c.ro be fully ſatisfied all Bonds,Debes 
ahd dues,&c. and that he(the Obligee) is to 
(liver all ſuch Bonds as he hath yer undeli- 
rered to 7. O. (the Obligor) except one 
Bond of 4.0 L. yet unforfeited, which is for the 
payment of 22/. and wherein the faid T. O. 
ind R. ©. his Brother ſtand bonnd to him, 
and faith, that' he ought not to be barred, 
for the Obligation of 4.0 1. ſo excepted, and 
the ſaid Obligation h:ic* in Curia prolat* are 
one and the ſame. Reſolved, that the ſaid 
exception ſhall - extend to all the Premiſlles, 
and not only to the clauſe of delivery : But 


by the Plaintiffs confeflion in his Replica- 


cation, it appearing the Bond excepted was 
ynt, and he bringing it againſt the Defen- 
Uant only, hath abated his own Writ, 9 Rep. 
jt. Hickrets Caſe, Releaſe 
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422 The Law of 

Releaſe of an Obligation, bearing dateths 
Tame day, and the Releaſe is of all, &c. uſque 
ad diem datws, this doth not diſcharge the 
Obligation , 2 Rol, Rep. p. 255. Green and 
Wiloox. E: | 
— The Plaintiff and Defendant ſubmitted 
themſelves to Arbitrament; and it was A- 
warded, that there ſhould be a Releaſe mads 
of all Reliefs , Dutics and Amerciaments, 
and this Releaſe pleaded in Bar to Debtupon 
the Bond. Per Cur?, [Duty] extends to the 
Obligation, and it ſhall be a diſcharge of it, 
Cro.El.p,37 0.Rotheram and Crawley. 

Condition to pay 71. upon the Birth-day 
of the Child of F.L. which God ſhould ſend 
after the date of the Bond. This 1s a con- 
tingent Debt, and the Condition may not be 
diſcharged; and a Poflibility may not be r& 
leaſed : Qu. if the Obligation may be, Nev. 
P-192, Neale and Sheffield. 

Sir H.Stile, and Tho. Brooke, were joyntly 
and ſeverally bound to W. Tully: After the 
day of payment incurred, Tho. Brooks makes 
his Will , and makes Mary Brooks his Wile 
Executrix, and dies; and after William Twl 
makes his Will, and by his Will releaſe 
unto Mary Brooks all the Debts which Thomas 
Brooks her Husband did owe to him at the 
time of his death. Per Cur. a Will cannot 
releaſe a thing created by Deed, and fo dif 
charge Creditors, Q. Stiles p. 2.86. Stile and 
Tully, Sir H. Stile could have no Relict 1n 


Chancery. | 


G.was 
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G. was bound to R. with Condition to' pay 
100 |. butthis was in truſt to the uſe of 27. 
#, during her life, and afterto G. P. G. P, 
may hot releaſe the Bond, neither in Law 
tor Equity, during the life of M.F. Bur had 
it been to his own ſole benefit, it had beeri 
pood in Equity , Lit. Rep. 144. Ganford's 
Caſe. | 

'An Obligation to perform all Covenatits 
in a Leaſe. The Leffor releaſeth to hinv all 
demands before any Covenant broken, this 


' $10 releaſe of the Obligation, Lit.p,87. 
und in - 


Two are joyntly and feverall 7 
in Obligation; it the Obligee releaſeth ro 
= them, both are diſcharged , Co. Lis. 
FI2MC, 

A releaſe of all Aftions by the Obligee 
before the day of payment , he ſhall be 
barred of his Duty for ever 5 for it is debitum 
Im preſenti,&c. and theright of the Action 1s 
in him. So by a releaſe of all demands, 
Co.Lit.291.6.294.b. 

The Defendant pleads , that the Plaintiff 
by Indentare, &c. did Covenant, that he 
would not ſue the: Bond before Michaelmaſe. 
Judgment ſi attio. Cir. pro Querente. its only 4 


Eovenant, and ſhall not enure asa Releale ; 


and is not to be pleaded in bar, bur the party 
sput to his Writ of Covenant. Had it been 


2 Covenant he would nor ſire at all, ic mighit- 


have mounted to'a Releaſe, Cro. Eliz. p.z52. 
Denx and Feffreys, n Anderſ.307. meſme Caſe. 
; \ 
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4214 The Law of j 
But if the Defendant pleads,that the Plain- 
tiff by Indenture ſhew'd, Covenanted , that 


. if hepaid 1ocl. at, &c. that then the! Oblj. 


gation ſhould be void, and avers he paidit; 
its a good Plea in bar, and he ſhall not be 
put to his Writ of Covenant by -circuity of 
Action, Cro.Eliz.p.623.Hodges and Smith, 

An Obligation bears date the 1## of 


: 


_ and is delivered 20 days after, and the 


ligee makes a Releaſe the 24 day of May; 
and delivers this the ſame day, this Rel 
is no bar of the Obligation : Bur in this caſe, 
if the Obligee will bting his Action, and 
count on an Obligation bearing date the 
If of May, and doth not ſay that this was 
primo deliberat” the 20th day, the Defendant 
ſhall bar him by the Releaſe; for that the 
Releaſe was made after the firlt day , ſciliee- 
the ſecond: And the Plaintitt ſhall nor re- 
ply and ſhew the firlt delivery of the Oblt 
gation was the 20th day, for that this is 4 
departure ; for he ought to have alledged 
this at the beginning, and fo it ſhall be 
taken , that the Obligation was delivered 
according to the purport of the Obligation, 
SH. 9. 27.6. ; 
7.S. was bound, that F. D. the Apprentice 
ſhould make an account, and pay eysS; 
and afterward the Obligee per Decd relea 
to the Servant, and not to the Obligor. If 
the Releaſe were made before any Fortei- 
cure, the Obligation is ſaved, and the Releaſe 
may be pleaded ; but otherwiſe if after For- 


 feirure, becauſe an Obligation once foreited, 


.Cannor 


r 


= © Þ ES as, 


—_——— Ab SS ASS OA oCGGIGSAD') 


Obligations and Conditions. 425 
cannot be ſaved:by any A& ar Releaſe made 
or done to a Stranger , 3 Leon. 45- Angry 


YM. "I 5 
Pleadings. 
Tender, & Uncore prift. 


Ender at the day: and place, af the 
Mony ; . and . the Plaincft retuſed 
and the Mony broughe . into Coure.; [The 
Plainytf joyns Iflue, that-there is na Tender 
and Refuſal. Yerdi pro Def;the Plaintiff hath 
loſt his Mony, for it is a[/Refulal on Record, 
and the Detendant muft haye his Many ont 
of Court, Stiles p. 388.4165 3. Benchin and 
Herrick, 1} | E-4 p , 
_ If che Obligor tender the Mony at tae d2y 
and place, and the Obligee retuſetls it;/1s 
deht ſur ceo Qblig*. if 'the Defendane/;pleads 
Tender and Refuſal, .he' muſt alſo plead he 
isyet rcady to pay it and tender the lame in 
Court. Aliter, if it wete: to be paid to a 
Stranger. Butif one: is bound in 200. Quar- 
ters of Wheat,to deliver 1 00 Quartergit the 
Obligor tender at the day 190 Quarters, he 
ſhall not plead Uncore prift, for they are" bone 
periturs 3 but the Sum of Mony 45 ,nor loſt 
per Tender and Refuſal , becaule irs a Duty 
and pare of the Obligation, Where: the 
Condition is collateral w-:the Obligation , 
(that is) not parcel of it, there Tender and 
Refuſal is a perpetual bar, and he ſhall' not 
be driven to plead /Uncore-prift : As a man 
is bound in 100 1. rodeliver Corn or Timber, 
'9 perform Award ; as a-;/man is baund by 
Ff 2 Award 


426 The Law-6t 
Award to pay 201. &c. G.Lit, 207. Andef, 
Þ-4." Pannel and Neal. Dyer 1 Eliz. 165, 
9 Rep. 97. Peytce*s Caſe. Vid. Dobt. placitand, 
P-389,390,391. I Brownl.61. 

If a man make a ſingle Bond or acknow- 
ledge a Statute or Recognizance, and after. 
wards makes Defeazance to pay a leſſer Sim 
at a day, if the Obligor or Conizort 
it ar the Day, and the Obligee or Conizee 
refuſe it, he ſhall never have any remedy 
by Law to recover it; becauſeggo parcel of 
the Sum contained in the Obligation or Sta- 
rute, the Defeazance being made at a time 
after, Co. Lit.207. 'Vid. More N.114. . 

Condition to perform Covenants by a 
Stranger, one whereof was to pay 201. to 
the Obligee. The Defendant faith, The 
Stranger tendred, and the other refuſed , & 
we dit Uncore priſt, Bon Plea, 27 H.8.1. 
19 H. 8.1%. 

If one be bound, that a Stranger ſhall 
make an Obligation to the Obligee, it ſuffi- 
ceth to ſay that the Stranger tendered this 
and the Obligee refuſed it , without faying 
Uncore prifh, 10 H.6.16. 

Condition was, If a Stranger paid the 
Mony at T. then, &c. He pleaded a Tender 
by the Stranger, and faith not Uncore pri#t : 

er Cur. its no bar; but it they were joyntly 
und, it would be well enough , 2 Keb.178 
Browne's Caſe. a 

If Mony be tendered, and none ready to 
receive it; and after he to whom the Mony 
is paid, demands the Mony , and the other 

refuſeth, 
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Obligations and Conditions, 427 
rfuſeth, an Action is brought and Tender 
: yet the Defendant ſhall pay Da- 
mages. from the time that the Mony was 
demanded, 1 Brownl.p.7'1. 
After Imparlance, in Debt ſur Bond, the 
Defendant ſhall be received to plead, he was 
always ready to pay, Winch. p, 4. Dott. placi- 


tand; 335, 389. 

A to pay 5091. "The Dofendane 
pleads (after Imparlance) Tender at the day 
place, and that none was there to receive-it, 
and that he 1s yet ready to pay. The Plain- 
tif demurs, becauſe he doth not plead tours 
temps prift ; and although he tendered 'it'ac 
the day, whereby he faved/ir' for the time; 
yet if he doth not plead ours temps proft , it 
ſhall be intended he hath forfeiced his Obli- 

ation. Q, IF. it be a Plea. Yid. Cro. 
, op ns Porky Coles.” i He Et 

The Defendant pleads Tender at the'day, 
and Fouts temps priſt. Fhe-Plainciff received 
the principal ſam in Court, and Judgmenero. 
quit the Defendant of the fum received, 
And the Plaintiff to have Damages alledy- 
eh a demand of the Mony-from- the De- 
fendant ; and; thereupon it was demurred, 
and Adjudged againſt ' the Plaintiff : Eor:if 
the Flaintiff would have Damages, he ought 
not to receive the Mony, but to: ſutfer it wo 
remain in Court ; for after Judgment , Quod 
eat inde {ine Jie, no Wie can be taken,' Cro. 
Fac.126, Harrotd-and- Clathworthy. 
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428 The Law of- + 
Cro. El. p.7 3.Alen and Andrews, where he 


need not plead Uncore priſt, where an Obli- 
gation is made, and afterwards a, 
15 made thereof, if he- pay a leſſer lum, &c. 
he needs not ſay Tours temps priſt-; far by the 
Tender he was diſcharged of all, Cre. Elz, 
755. Citton's Caſe. | 
*Debt on Bill to pay Fol. on demand, 
and on Non-payment the Defendant to pay 
100l.- Aftion 1s brought forthe 1001. Thy 
Defendant pleads there was no demand. The 
Plaintiff demurs; and per Cur. the Attion is 


a demand of the 50 1. but no cauſe to forfſeir. 


the '1001, Burt the. Defendant ſhould have 
pleaded tender-of the 1001. and Uncere prift 
But on Bond on Award, to pay on demand, 
being Collateral, its loſt /ans demand, there- 
fore no Uncinte -prifi- need be: But where 
the Condition of an Obligation is to pay on 
demand, that is a diſtin& Deed from the 
Bond, and there isno Title to the Forfeiture 
ſans,” demand ;;but the Debt of 501. here is 
not loſt per not demanding, 3 Keb.5 7 7.Remſee 
and Rutter, i 
Condition was, that whereas - the "Defen- 
dant was Executor to A. D: that if the De- 


fendant ſhould perform, - fulfil ; &c, the Will 


of MD. inall Points and Articles, according 
to the true intent and meaning thereof, that 
then,&c. and pleaded further, that the ſame 
M. by his Will bequeathed tg J.S. 3 1 He 


pleads asto the ſaid 3 L he is, and always was ' 


ready to pay the fame toF.S. if he had de- 
manded it. The Plaintiff Demurs : Per mo 
| | the 
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the Plea is well: For this Obligation (the 
Condition being general to perform the 
Will ) had nor altered the nature of the 
payment of the Legacy , bue the ſame re- 
mains in fach- manner as before, payable ſur 
Requeſt, and not atthe peril of the Defen- 
dant, 1 Leon,p. 17. Fringe and Lews. 

Ais boundto B.co pay 10 1.co C.and A.ter- 
ers toC.he refaſeth,the Bond is forfeited ; for 
theObligor having taken upon'him to pay it, 
his Refuſal cannot fatisfie che Condition. 
G to enfeoff a Stranger , and he offers to 
enfeoff him, and the Stranger refuſeth , the 
Obligation is forfeic. Miter jf the Feoffment 
had been by the Condition to be made 
to the Obligee, or ro any other for his 
benefit or behoof, there tender and refuſal 
ſhall ſave the Bond. Butif A. be bound to 
B. with Condition that C. ſhall enfeoff D., 
' if C. tender, and D, refuſeth, the Obligation 
s ſaved ; for the Obligor hatch nndertaken 
to do no aR, bur that a St}anger ſhall enfeoff 
gotranger. Co: Lir.209.8. '' © * 
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Non eſt fagum. 


1s what caſes Non elt factum, is a good Pleg, 
and in what caſes , and where, a ſpecial Non, 
eſt factum may be found, 


N every caſe where the Obligation i 
Ii void, he ſhall conclude Now eſt fetum: 

s$ a Feme Covert ſhall plead Nos eft fatum; 
for its void by her. So where a Deed 
xazed or interliged; ſo where the Obligor 
was not Lettered. Otherwiſe, where the 
Decd is only voidable, for there he ſhall 
ſhew the Special Matter, and.conclude Judgs 
ment fi: attio, 1 H.7.15. Downe's Caſe. Asan 
Infant pleads ac the time of making the 
Bond he was within Age, he ſhall not gon 
Bude iſins Noy eft fattum; but Tudgment 


16, 
. When the Decd is voidable , and fo re; 


mains at the time of the Pleading (as in caly 


of Sealing a Bond by an Infant, or Dureſs) 


# - 


here he cannot plead Non eft fattum , but it 
muſt be avoided by Special Pleading , with 


concluſion of Fudgment fi attio, 5 Rep. 119, 


Whepder Caſe. 


hen an Obligation, 'or other Wroeny, | 
is by Ac of Parliament enacted. to be void, 
the party who is bound: cannot plead Non 


eſt fatum ; but muſt plead the Special Mate 
ter, and conclude Fudgment fi atio. As On 
Bond made to the Sheriff againſt 23 H. 6. 
eap.10, or a Bong made againſt the Statute 


of 


wo. Q.YyS9 


Obligations and Conditſons. 43 x 
of Ulury, 5 Rep. 1 19. Whelpdale's Caſe. Hoke 
72,166. . 
Po all caſes, when the Obligation was once. 
a Deed, and after before Action broyghe be- 
comes na Deed, either by razure, addition, 
or other alteration of the Deed, or by 
breaking off the Seal.: In theſe caſgs the De- 
fendant may fafely plead Non & fafum ; for 
atthe time of the Plea, which is in. the Pre- 
ſent Tenſe, it was not his Deed, 5 Rep.1 1% 
Whelpdale's Caſe. | 
If the Condition of an Obligation be 
altered , or interlined , this ſhall avoid the 
Obligation, as well-as the Condition. Aliter 
in a Defeazance, 28 H.$. Dyer 27.b. | 
In Debt, on Bond : The Special Verdi& 
was, That the Defendants were bound tothe 
Plaintiff, being Sheritf; in 601, Nowerim nos, 
Oc. teneri B.W inchcombe Armig”, in 60 1.&c. 
with Condition to appear ; and after the 
Delivery theſe words [ Vic! Com? Oxon] 
were interlined without Notice or Command : 
of the Plaintiff; - Er utrum fattum 'predice? 
fit factum predict? Henrici,and Reſolv'd-per Cuz. 
1. When a lawful Deed iz razed , by 
which it. becomes void , the Obligor may 
lead Noz eft factum, and give the Matter in 
vidence-; tor at the time of the Plea 
paded, it is not his Deed. To 
2. When any Decd is altereq ig.a Point 
material by the Plainciff himſelf, or by any 
Stranger, without che privity of the Qbligee, 
be it by addition, razing, ifterlineation , or 
raRation of a Pen through .the midſt gf. 
| E % any 
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432 The Law of 
any Material word ; by this the Deed he- B 
comes void: As, if one be bound in rol, © ®® 
and after Sealing 101. is added, to makeit Il ®* 
201. its void. So if the Obligee himſelf 
alrer the Deed by any of the ſaid ways, oP 
Ma 
T 


though it be in words not Material , yer the 
Decd 1s void. But if a Stranger without his 
privicy alter ic in a place not Material it 
ſhall not be void ; and o in the Principal I bi 
Caſe,the Addition being in a Poine not Mate- WW "$ 
rial per a Stranger. Judgment pro Querentt, alt 
Benedict Winchcombe's Caſe. _ 
If the D2ed be razed in the Date , after this 
the Delivery, it goes to the whole, 5 Rep. 24. PX 
Meathewſon®s Caſe. | 
If two are bound in aBond , and the Seal the 
of one is broken off, rhis Misfeazance, ex m 
29ft facto, ſhall avoid the Deed againſt both, del 
11 Rep.27. Henry Piggot's Caſe. p 
The Defendant pleaded Non eft factum 


Teftatoris : A Special Verdi 'was, the Te- I 74 
ſtator was bound in that Bond with two. < 
others joyntly and ſeverally , and thar after- 

wards the Seals of the two others were eaten bu 
with Mice and Rats : The whole Deedis i ® 
avoided by this, for it is not the ſame Deed; Ju 
and whereas it was joynt at the firſt, now it 4 
che Deed ſhonld ſtand good againſt the'De- 

fendant only ,it ſhould be his Bond only. It f 
is not ati Obſigation joynt and ſeveral , but 

hes or ſeveral at the Election of the he 

Tee, for he cannor uſe borh , and' wheft . 

his own Lachefs he -hath deprived hi . 


of his Election, the whole Bond is pow : 
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are ſeveral and not joynt, and therefore if 
the Seal of one is torn off, it ſhall not avoid 
the Deed as to the others ; and there if che 
Covenantee Releaſe to. one of the Cove: 
nantors, it ſhall not diſcharge the - others , 
March Rep.-12.5- Bayly and Garford: 

The Defendant pleads, that it was Sealed by 
him and one W.C. and that after the Seal- 
ing the Seal of JF. C. was worn. off, and 
alter reathixed, per quod ſcriprum praditium va- 
cuum in lege exibir : Per Cur.its better toplead. 
this Special matter, than now eft fattum : Noy 
p.112. Gomer/al and Wood. | 

The Defendaiit pleads, that at the time of 
the delivery there was not any day written 
in the Deed, but a fpace left, and afcer the 
delivery the Plaintiff put in aday.and int now 
ef faftum : The Plza had been becter to have 
kt forth the Special matter, per quod ſcriptums 
pedifÞPperdidn effetf;Judgmont/ atto Moren.s. 

The Iſſue was non eſt fa&tum ; the Jury dich 
find the Defendant did Seal and Deliver it, 
but that after the day of the Lilue joyned , 
the Seal was pulled off from the Obligation. 
Judgment. pro Querente , Cro. Eliz. p. 120 
Michels Caſe. 

The Defendant pleads quod fattwm predic” 
was made and delivered without a date, and 
afterwards the Plainzitf. put a date thereto, 
and :/int non eft faFium ; its an ill Plea. For 
he firſt confeſſeth-it to be his Deed, by ſay- 
ing fuctum wean; and afterwards denies 


t; he might have ſaid non eff factum gene- 
rally, 


T3 


F'y k 


- 


But in Mathewſons Caſe, 5 Rep. the 100 1, 
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ally, Cro. Eliz. p. 800. Coſpey and Turner, 
If one confes an Obligation, and pleads 
acquittance ; he ſhall not conclude iſnt now 
eft factum ; but Judgment f actio. 1 H. 7.19; 
The Plaintiff counts on Bill Obli tos, 
made by the Defendant to him, the , 
dant pleads non eft factum ; the Fury find the 
Bill was a joynt Bill made by the Defendant, 
and another to the Plaintiff : Per Cur. its an 
Hl plea, but he might have pleaded in A 
batement of the Writ, 5 Rep. 119. Whelp- 
dales Caſe. 
| The Defendant pleads the Obligation was 
made to another and not to thePlaintiff;itsill, 


it amounts to nom eff faffum,Siderfin p.450. 


Gifford and Perkins. 2 Keb.633. Meſme Caſe. 

The Defendant pleads non eft fattum ; Jury 
m Special Verdi find the Bill.in 5c verba. 
Whereby it appears, that the Defendant 
and F.S. Sealed the Bond and were joyntly 
obliged, and the ſaid F. S. yet alive; Per, 
Cur. adjudged pro Querente, Cro. Fac. p. 15% 
Stead and Moove. | 

'Three are bound conjuntim and diviſim } 
1 an Action againſt two of them, they may 
plead non ef fattum, 14, Eliz. Dyer 310, 

A Stranger to a Deed ſhall not plead a 
Special non ef fattum, as that tht Seal is 
ſevered from the Deed and ſin, &c. but he 
ought to plead riens paſſa per of 1 Rols 
Rep. 188. More and Waldron. If the Detd 
of another be pleaded againſt a Stranger, 
he may not plead non. eff: faltum, 20 Ed. 4- 
JF. a. 959 ; 


ls, 


| 


If an Obligation be delivered to another 
tothe uſe of the Obligee, 'and this is ten- 
dered ro him, and he refuſeth it ; now the 
delivery hath loſt its force, and the Obli 
may never after agree to this, andtherefore 
the Obligor niay ſay non eff faiidrn. So if 
the Obligation be made to a Feme Covert, 
and the Baron difagree to it, the Obligor 
may plead non eft fattum ; for by the refuſal 
the BonU hath loſt its force, and becomes nd 
Deed, 5 Rep. 119. Whelpdales Caſe, 1 Ander: 
ſom. 4 Tawes Caſe. | 

The Defendant pleads that he was Illite- 
rate, and that the Bond was faſly read to 
him ; and further, that this was delivered * 
3 an Eſcrow, and the Condition not per- 
formed, and i/fxr non eſt fattum, this per Cer. 
is not double, becauſe he concludes nor eſ# 
faltum, .38 H.6. 26, 27: 

Pleading non. e#+. fattum upon Uelivery as 
an Eſcrow, and Conditions not performed, 
vid. ſupra. Title Delivery. 

If a Man be Illicered, and the Need is not 
read to him, or read in other words, or the 
effect declared in other form then is cons 
tained in the Writing ; he ſhall avoid this, 
and plead non eſt factum, 2 Rep. 9. Thorough- 
goods Caſe. | 

If a Man be Lettered and is Blind, and 
the Deed is read to him in other manner, 
he ſhall avoid the Deed. 

C. is bound to pay Mony to two joyntly, 
one dies, the other Survives and dies, and 


makes Executors. Executors brings Action 
ver [us 
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+ declares 'on an Obligation dated the 24. day 


 Clared this as his Deed the 30 Fuly, 23 Els 


436 The Law of. 
wverſusC.and declares on theBond made tothe 
Teſtator and another, and Avers,not the 
the Teſtator Survived. The Defendant pleads 
wen eff fatum : 11! Plea, for it was his Deed, 
and the matter of variance goesto theAbate- 
ment of tha Writ, and not to the Aion; and 
its t00 late for the Defendant to take advan- 
tageof ir, Stiles p. 78. Holdich and Chace, 
If the Defendant had demanded Oyer of 
the Deed and entred ir, he might have de 
murred as to the Declaration, Allen p. 41. 
Meſme Caſe. , 
Debt onBond,the Defendant pleads non ef 
fattum;The Jury find Specially , the Plaintiff 


of the Month, and they find the Obligation 
was ſealed and delivered the 27 day , but 
bears date the 24 day ;-& atrum this ſhall 
be accounted the fame Obligation on which 
the Plaintitt declares: Ir ſhall be 
the ſame, and this is a Plea in Bar, and not 
in Abatement, Stiles p.444. Hil.1654. Leake 
and Reynolds. So 
Goddard port Debt on Obligation madeto 
his Inteſtate dated the 4. of Apr-24. Eliz.. The 
Defendant pleads, the Incellats died before 
the date of the Obligation, and ſo not his 
Deed ; the Jury found, the Defendant de 


2, £2 > | we i B | 


Burt that this was dated as betore, that 
the Inteſtate was living the 3o 'Fuly, but 
not the 4 of Ap. Per Cur. it is his Deed ; for 
tho? the Obligee in pleading may not al- 
ledge ths delivery before the date, for o 


” cc 019 (9... 
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heis eſtopt 10 take Averment againſt a thing 
expreſt in the Deed, yet the Jury are nor 
eftopt; Miſtake of the date of an Obligation 
ſhall not hurt upon #02 eſt fattum pleaded, 
2 Rep. 4. Goddards Caſe. 

Debt on Bond, which was ſet forth to be 
made the 15 of Now, 25 Eliz. The Defen- 
dant pleads non eft fatium; the Jury find Spe- 
cially, that ir was dated the 15 of New. 23 
Eliz. but it was not ſcaled and delivered rill . 
the 18 of Now.. 26 Elitz, Et fi, &c. Per Car. 
this Verdi is found for the Plaintiff, the 
Iſſue being Generally non eff factum, it ap- 
pears to be his Deed ; bur, peradventure by 
Special Pleading, he might have helpr him 
Ty Cro, Fac. 136, Lady Lone verſus-Ple- 


Special Verdid find , the Plaintiff hath 
declared on an Obligation made to himſelf 
only , without ſpeaking of any other joynt - 
Obligee, and thac the Plaintiff as Survivor 
bath brought the Action ; on non eff facrum 
pleaded, if it ſhall be faid, the Deed of the 
Defendant in manner as the Plaintiff hath 
declared: Per Cur. the Plaintift ought to 
have declared of the Special matter ; now eff 
fatum in this caſe is no good Plea; for tie 
hath not pleaded it reſpective as to the Obli- 
gation, but Generally now e## factum ſunm ; 
which refers to rhe Obligor anly ; andthe 
Iſſue is not whether he made the Deed to the 
Plaintiff or not, but Generally whether he 
made it at all; this Plea no e#f factum hath - 
not any reſpect to the Obligee ; for it the 

Obligee 


- 
v . 
> - 


a . 


- F og wt ho [, 4 
_ _ »*.% mt: a.» _ G A . * : _ : y <- EE - w—_ i ——_— 
ys l - IEEE A : —_ DD ry —_— 
, . - rms oe pr a 
: = o ——y errno nr oo 
at on ans. TS _ Ree oe OO ons ns 14G TT I 
;V Gy 21 BR Abs. or 


233 CTheLawot 
Ob be''a Monk, and be another perſon 
Who bears the Name of the Obligee, yet in 
ſuch caſes, the Obligee cannot ſafely plead 
non eff fattum Alter Where one is Sued 
who bears the my of the Obligor, 1 Lea. 

P. 322. Caſe 45 3. Dennis and St. Fobn. 
W. S. was bound to H. by the Namedf 
F.$S. and on that Obligation the Aion wa; 
rought againſt him by the Name of W.S$. 
and he pleaded non eſt fattum, and the Spe 
cial matter was found, and it was Ruled, 
that upon the Verdi& the Plainciff ſhould 
not recover ; but the beſt way for the Plain- 
riff was, to Sue the Defendant by the Name 
& by which he is bound, and then if he ap 
and plead ut ſwpra, he ſhall be concluded 

y the Obligation, 10 Eliz. Dyer 279. ©. 
Bond on Covenants, ſome are __ and 
ſome are not; how he ſhall conclude hi 

Plea, 14 H. $. 27, 28: | 
Sir Edward A. was bourid in an On 
by the Name of Sir Edmond, and ſubſcribed 
that with the Name of. Edward : In Debt 
brought againſt him he pleads non eff faiiun, 
Per Cur. he might well plead that, for it ap- 
pears that he is not named Edmund ; and thit 
Original- againſt him was Command Ec 
ward alias Edmond,. and that's not good, for 
a Man cannot have two Chriſtian-names; bit 
it he hath another Name at Confirniation, 
he muſt be ſued by that, 3 Brownl. p48. 

Sir Edward Aſhfeilds Caſe. 
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The Defendarit pleads it was delivered as 
an Eſcrow, and {int LL et factum, & bog 
poratus eft werificare : 'The Plaintiff denuus, 
Cup. this is a Plea that may, coriclude ei- 
cher way, arid is moſt gfual wich this con- 
dluGon ; tho* generally upon a general Ne- 
gative Plea, muſt be to the, Country, ,as non 
aſumpſit infra ſex annes., Judgment for. the 
-— gre, 3 Keb. 14%. Manning and Bxtk- 
The Defendant. ith, tempore confettiqn:s 
ſerigri, there was F. P. the Father, and F.P. 
the Son, the Plaintiff in full life , and that 
ke ſealed and delivered to F. P. the Father, » 
and not e6 F.P. the Son; Judgment factio; 
its a good Plea, and he need not ſay non et 
fats againft the Son, 16 H.9.7. vid.ſupra; 
Siderfinn 4.5 0. Giffords Caſe, contre... 

A Min was bound to Randolf, ard in A- 
Alon brojight , he declares he was: bound 
Rindulfo * The” Defendatit pleads non ef 
factum, and adjudged it was not his -Decd, 
for that Rarwdwlf and Randolph are: rwo 
Names diſtin&, per Co. in 1 Rils Rep.27 1. 
ated in Lumlies Caſe. , 

Debt brought upon two Obligatians, the 
Defendant pleads non ſunt facta, or per minas, 
— by one Plea, No. 13%. Dtentons 

#/E. 

lt the Defendant pleads now eff factum, 
and further demurs upon the Obligation, 
w Demurrer is void, per Priſor. 35 H. 6. 
q. b. 

Gg Aﬀter 


againſt him that'ir was his Deed ; the Judg 
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440 The Law of .. 

Afﬀeer nou eft factum pleaded, the party 
ſhall give the Special matter ih Evidence; 
11 Rep. 26. Piggot? Caſe, 2 Mary Dyer 112, 

Debr werſus G. B. Executor of S. B on4 il y 
Bond made by S. B. the Defendant vin& 
mur', ec. & dicit quod ſcriftum pr edictum 
non eff factum ſuum. There is no mention 
made of'S. B. in all the Bar, and therefore 
ſuum cannot refer to him, but being after 
a Verdict, and found to be his Deed. Pro, 
Querente, Latch. p. 123. Bakers Caſe. 

Where a Deed is Enrolled; the party may 
not plead- non eff fattium, but le may fay 
Riens paſſa per le fait, 9 H. 6.60. * + -, 

Upon non eſt fattam pleaded, and. found. 


ment was entred , quod By miſericordis, 
where it ought to have been gived capiaty* 
Per Cur. this is a manifeſt Error. If the Exe- 
entor plead nou of faftum , miſericordia ball 
be entred, 2 Balff. 230. Jones and Go 
1 Keb."196. Elliſons Coſe. Pn by \ 
The Defendant pleads #on eft fam, and 
at the Nifs privs relift4' werificatione + ro 
attionem. Judgment- that the Plaintift ſhall 
recover, and the Defendant ih miſericardis © . 
ak _ quod capiatiar, Noy. ps 4. Bavage al 1 
Clarke. | 47 £0 
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\ Obligations and Conditio 


E/oppel: mn Pleading.. 
Vid. Supra tir Efoppells. 


FOndition , if Obligor pay all 
which he was obliged to 


ſuch fams. 
by his ſe- 


ay 
recal Writings Obligatory, : "The Dotendane ; 


ſaith, chere was. not any Wrintings , Obligaz 
\ Wory, by which he was to pay any ſym. No 


Plea, he is eſtopt.ta ſay ſo againit 
' WM dition, More n. #5. + + 


the Con- 


(1 


" BY Condition to: pay 4ll Legacies which F. S.; 

| had Bequeathed by his Will ; the Defendant 
hall be eſtope co ſay F. 8. made no Will 3, 

" Wit he pay plead,,.he gave not any. Lega: 


| I cies by bis Will, 24ore n. $55. Pa 
Daring 


ceſtor 
the Heir. 
Oulewry Pleaded, 


ramor and | 


Plea per dureſſ. vid, title Jureſle fſupre. vd. 2 
Pleas by the Heir to the Bond of his Arts, 


Vid: /upra titulo, Ations bf, Pebe againſh 


Ti Defendant pleads Outlawry to the 


Plaintiff, and concludes in Abarement. 
1hePlaintilf pleads nul tel Recordiche Detons 
Gant had a day to bring in the. Record and 
failed ; and becauſe, it, was in Debton Obli, 


Geg % 
T3 


gation, in which Outlawry goes Jin. Bar, he 
ailing of the Record , the Plainriff had 
judgment, Cro. Eliz. 203- Smith and Bernard; 


The 
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The Defendant pleads Outlawry in' the 
Plaintiff, and ſhews it in certain; the Plains 
titf pleads mul tiel Record ; in the mean 
time the Plaintiff reverſeth the Outlawry: 
The Defendant ſhall not be condemned, 
but a Reſpondeas ouſter. Failer of the Record 
not peremptory , the Defendants Plea being 
true at that time , Nelw. p. 36, Green and 
Geſcoigne, 1 Browel Rep. p. 83. 

The Defendant lands Outclawry of the 
Plaintiff, and ſhewed the Outlawry in cer- 
tain, by the name of fF. S. of D. inthe 
County of, &c. The Plaintiff ſhewed, that 
at the time of the Suit _— againſt him, 
the ſaid F.S. upon which the Outlawry wa 
gy 6 was dwellingat $. ab/q, boe that 

was dwelling at D.Per Anderſon,its a 
Replication to avoid the Outlawry wi 
a Writ of Error; for he cannot be intend 
ed the ſame Perſon, 1 Leow. p. 87. Ana 
mMnpus. 


In Debt on Bond : The Defendant Im- 


 parles till next Term ; after he may —_ 


that the Plaintiff is Outlawed, for the 
ſhall have the Debt on Bond ; «liter in T 
paſs or Debt on ſimple Contra, 16 Ed. 4 
4-4. per Brian. 2 
e Defendant pleads Attainder of him 
ſelf, aftena Debt due tothe Plainritf ; 1ts-80 


Plea, More n. 982. Hall and Truſſel, Bro. Elite 


516, Baniſter and Truſſel. 2 Anderſon, 2G 
45+ Meſme Caſe. 


The 
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Obligations and Conditions. 443 
The Defendant pleads, at the time of the 


Obligation made he was non ſang memorie; 
its non Plea, Cro. Eliz. p. 398. Stroud and 
Marſhal. 

The Defendant pleaded, that the Plaintiff 
is a recuſant Convic, in Bar, Lirr. Rep.235. 
Rooksby verſus Bridge. 

Debt upon Obligation in Narwich : The 
Defendant confeſt it to be his Deed, but ac- 
cording to the Cuſtom there prayed quod in- 
quiratur de «debiro; and the Inqueſt was a» 
warded and returned, and found to a cer- 
tan ſum, for which ſum the Plaintiff hat 

pment to Recover ; this was afligned for 

or: But becauſe it was done according 
to the Cuſtom it was not Reverſible , Cro. 
Eliz. 894. Grice's Caſe. | 

In Debe on Obligation againſt the Lord 
Mmmteagle : The Defendant pleads his Peer- 
age, and prays to be Diſcharged : Per Car. 
Plead in chief, this is but a Dilatory Plea, 
Stiles p. 257. Lord Monteagles Caſe. 

Arbitrament pleaded in Bar. 

Vid. Supra tirulo, Rules of Pleading. 


Foreign Plea. 


He Condition was, that in caſe the Ship 
were Caſt-away in the Voyage , apd 
da'not return, it ſhould be void. ' The A&i- 
on was laid in London , and the Defendant 
ded ſhe was Caſt-away 'at Faimonth - 
il; had che Plea been local it ought to 
be frorn: The Action being Tranſttory , 
Gg 3 the 


4 } 
a» 
” 
*, 


x 


"IP 
_—_ 4 - 
ERIE 
hk 7 


or nega 


Ie << ewene— ev eines ane.” 
=_ 
jap 


__ 
A ras 
-, — 


— 
- 
"OY 


444 The Law of, 
the - Defendant ſhall not by an 
Tranſuory alter the Venue 3 Qut £ Mug 
alledge the Ship was Caſt-away * by” Mai, 


de Arcubus in Warda de Cheap, in the lame | 
( 
a 


County the Action 15 brought, 1 Keb. 756, 
Collins's Caſe. 

"The Declaration is , that-rthe Oblig 

was at Barnftable, andrhe Plea 1s, thatitws 
at Chichly , and . payment alledged - there, 
which is a. Foreign Plea. : "The Plea was 1 
worn, nor demurred to, but received, 
Day giyen to ſwear it; and for not {1 
it accordingly, Judgment is given by pies 
whereas it ought to have been .by Nikil dei 
for watit of. a1Plea, And per Rolls, If ons 
Bead an Inſufficient Plea , "achoogh ie it 5b 

oreign Plea , ' its not neceſſary it 
{worn. Srites p.209. Wyatt and Harbye., . 

In a Corporation Covitt, if the <A | 
plead a Foreign Plea, Hg 1s Gollat or: | 
(as in Debt on Bond) he *pleads a R 
made in a place out of the Juriſdiion, it 
need not be received without Oath. But 7 | 
in Coycnant or Debt, for Mony to be paid Wl | 
in another place, he pleads L lrg accord il 
ingly,or the Covenants performed in aplac i 
limited, which is out of the Juriſdi&tion , K 
ought.to be received without Oath, Li, :Pagh 
Cur poration Court, . 

Condition for perfarmance of Covenattts! 
Breach afligned tor Non-ppymen of Rent, 
The Pefendane pleads performance till ſuch 
a day, and that the Plainti —-_ 1n Surry, 
wherethe Lands ar leaſe. But the Fein 


no it B. R. the Court made him ſwear 

is plea ; yet becauſe the Council offered to 

try it by Vl deber, which. is na Plea , but by. 

Conſent, which the Plaintiff refaſed,:.the 

Court allowo! the Plea, 2 Keb. p. 386. Fones 

and Comport. wM 
' Debr on, Bond in Br;ol-; Recovery plead- 

el ia the Kings Bench , the Plea mult be 

fyorn; and taough- it be ſworn, if. they 

have cauſe tq preſume it not true; they may 

mo it, Siderfin 'in Knights and Piii*s Caſe, 
339: | 


S.8.5E-3& 


Foreign Attachment pleaded; 


THe, Defendant pleads, Foreign Attach- 
ment in Lowdon to Debt on Bgnd:.. The 
Plaintiff demurs; EE 
' 1. Becauſe the. Defendant had: Attached 
Mony in his own hands |by way of Retainer. 
2. The Cuſtom is in Londen , that the Re- 
coveror ought to find Sureties, that if the 
| gy mn be diſcharged within a year and. a 
, then to pay the Mony, and ic did not 
appear by the Record chat he found Sureties, 
This was held an incurable Fault, © 1 Brown!, 
Rep. p.60, Hope and Holman, = 
L. brought” Debt againſt. H. jon Obliga- 
\'N fon: H. pleads how one F. F. atfirmed a 
SN plaint of Debt in Londgn againſt the faid L. 
h and by the Cuſtom there Attached that Deity 
" now demanded inthe Hands of the faid 
fl #. and pleaded the Recovery and Judg- 
2 Ment there, The Plaintiff replics ,' thrac be- 
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fore Attachment F. F. brought Debt in 
King's Betich _—_ the ſaid L. for the 2 


Debt; whereupon. he. made an Attach 

whilſt the Suit was depending, Et boc,ehe. 
FH. demurs : Per Cur. notwithſtanding this 
that '7. 7. had commenc'd a Suit in B. R, 
ſor his Debt, and the Suie there d 

yet the Debt in the Hands of H. may be At- 
tached : For tho one cannot Attach a Debt 
in London, for that a Suit is here ing 
in the King-Bench, as Cre. Eliz. 691. Humfrey 
and Barnes ; yet one who hath conceived 
an Action here, may affirm a plaint in Ze- 
don for the ſame Debr,and may make Attach- 
ment of the parties Debt , according tothe 
Cuſtom: For there the Debt in que 100, is 
not rouched by the Attachment ; the 
Plaintiff might now have pleaded this Aty 
cachment in Bar for ſo much of his Debt in 
the Action brought in the Sings Boock, 


Cro. Eli. 592 , 712. Leukner and 
7 | 


The Defendant pleads , that the Plaintiff 
was Indebtedto him, & conceſſic ſolvers, and 
pleads a Foreign Attachment in Londow. The. 
Plaintiff proteſtando quod now hahetur tale 
_— » pro | om dictt , Fu he, pro OY 

nariorum ſummis per ipſum prefet R. ris 
debit”, non conceſſit ie Fr {0 , Ck 
© forma prout: Adjudg'd a good Plea inBar, 
for the Debt is well Traverſable , Cre. Eliz- 
$ 30. Coke and Brainforth. 


The 
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The Defendanc pleads Tender, and fo to 

Ye; and afier the Defendant pleads, that 

er the Darreig Continuance:, Foreign 

tachment : Per Cur”, its ill ;-and per Cu- 

riem, the Action for the Debe depending in 

this Court cannot be Attached, . 23 Leon. 2.10. 

After Imparlance, Foreign Attachment not 

to. be pleaded, 3 Eton. 322.4 Babington's 
| b. 

The Defendant pleads to Debt on Bond 

' BY @ 8ol. chat the Plaingif pendant the Bill 

bronght againſt hira a Plaine in Loxdex , and 

there by Cuſtom had attached 40 |. of a 

Debt due to the Defendant in the hands of 

]S.in ſatisfaction of 40 1. due on this Bond, 

and demanded Judgment of the Bill. Per 

Car, its a Plea in Bar, and not in Abatement, 

for the Plaintiff for this part is to be barred 

for ever; and this receipt of parcel is lawful, 

and a Recovery in Law. Aliter of a bare 

/ Cro. Eliz;. p. 342. 2dayand Mid- 


The Debe follows _ CO and its 
therefore called a Foreign, Attachment , be- 
cauſe let the Debt riſe where it. will , its 
atachable, if the Debtor cometh, or the Mo- 
ny be brought iaza» Londen, 2 Keb. 320, Mol- 

lam and FHlern, a ky 
W. was bound to K. in a Recogruzance of 
400 1. and K. was bound to W. in a Bond of 
tool, I. ( according to the Cuſtom of 
Londen) affirmed a Plaine of Debt in the 
Guld-Hall againſt K, upon the fajd Bond of 
tool. and attached the Debt due by himſelf 
b 9 


44% | 
to Wf in bieboe, hea 
xecution againſt W. upon 'the' Reco 
nce , and #. brought Audira Querels, 
it was allowed, 1 Zeov. 297.Wallpoo and King, 
_ - An Obligation for PT Come 
to pay 501. before the 25:b of March. "The 
Detendant-:pleads a Forzigh Attachment df 
the 520. the: 17th of February in the hand 
of Watts, and'a Retorn that it was attachid; 
but there was no Scire facies til April after. 
(Before the day of payment, a Creditoref 
the Plaintiffs, {«licer, &c. attaches the'$oL 
and gives Security in the Court, ac 
to the Cuſtom, to pay the Debt if it be dit- 
proved within the year and day.) he 
Plaintiff demurs, as being no ſufficient At. 
tachment. being before the Mony was dug. 
The cuſtom of ' London "is to' attach a' Debt 
before its' due, ( contrary to 3 Cre. 184) 
yet it may. not be levied tilt after the 
rime of payment 'of the Obligation ; there 
is Only a ſeizure, and a Ceſſer Executio till the 
Mony be due. Alſo the party againſt whom 
the Execution is ſued, isnbt-to give Securnty, 
but to pay the Mony ; but” the party that 
ſuetch the Execution is to give it, 'to return the 
Many, if the Debt be diſproved within's 
year and a day ; Alſo"the Judgment had 
there _is pleadable: Alſo per-Cur*-its a good 
Bar for the whole ; but Fas were for part, 
35 201. this Record of 'the Attachment Thall 
be pleaded in Bar for part, #. e. pro'tanto, 
Siderfin p. 327. 2 Keb. p. 202. Robins and 
Standard. Vide Co,lutr, 142, RaEntr:15%: 
Pleading 
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- Ouligatians and Copditions. KY 


Pluding to-the Furiſdittn 


N Debt on an Obligation in, the Palace- 

. Court ,. averring neither of the parties | 
were of the King's Houſhold, After Judg. 
ment on Nox eff fattwm, the Defendant afligns' 
for Error, that the Plaintiff' was' the Kin 's 
Frazier : To which che' Plaintiff. demurr 
t. & becauſe the Defendant by the Record is 
x W cltopr to lay that , but ſhould have taken 
1 BY Ifuc on the Averment : Which the [Court 
; agreed ; 45 on alledging 2 Cauſe infra, that 
c 
- 
| 
| 


1þ 
; 
: 
| 


_-— 


was que of the Juri Iction ; - this muſt be 
pleaded, and cannat bg afligned for Error, 
3 Keb, 372. Newnan and Rivet. 

Condition to deliver ' a certain quantity 
of Tin at a certain BAee within E” Juriſ- 
dition of the Stannar And the Defendant 
pleaded to the Jadf;aion of the Court , 
that it was a Tin Catiſe: The Charters are 
to the Cauſe , and ſhall not be reſtrained to 

rlons , though the Defendant be” not al- 

ged in the Plea, to be a, Tinner: It was 
alowed, 1 Rof Joy: Pinſon and Smale. y: 
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Oblig ations, Conditions. 
Recovery pleaded in Bar. 


res are bonnd pro toro & in ſolidi; 
the Obligee had Judgment to recover 
againſt one of them, and a ards fues an 
Acion againſt the others; this Recovery is 
not a Br, becauſe no ſatisfation_. of the 
Duty ; but Execution is a good Plea, '4 H. 7. 
8.4. C.o.Rep.6.46.4. Higgin's Caſe. | 
As long as Judgment remains in force, a 
man ſhall not have an Aion on the ſame 
Bond ; for the Debt is changed into a h 
nature of Record , Cro. El. p. $15. Preftin 
Caſe. 
An ARion of Debt brought by the Exe- 
cutor , on Bond made to the Teſtator: The 


Defendant pleads, that the Teſtator i» Wa 


ſia in Curia de Bance bic recuperavit debitum 
preditP cum 495. pro mifis (without alledging 
the Execution ) quod quidem Recordum recupe 
rations , Was remo breye d Error, & 
#bid. remanet minims reverſat”. The Plea was 
good, 6 Rep. 4.4. Higgin's Caſe. Aliter if Re- 
covery be by Debt ſur Bond in the Courts 
per Juſtices , 1b;id. And though the Reco- 
_ be erroneous; yet fo long as it remalns 
in force, it ought to be executed, and when 
it is Reverſed, the Obligee is reſtored unto 


_ new Action upon the ſaid Obligation. 
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Obligations aud: Conditions. 45 

If 2 man bring Debt upon Bond, .and he 
bhaped By Judgment, fo long as the Judg- 
ment ſtands in force he cannot have a new 
Aion. So when he hath Judgment in 
an Action upon the ſame Bond, 1o. long as 
the Judgment remains in force, he ſhall noc 
have anew. Aftion. Ibid. | 

The Defendanr pleads,the Plaintiff broughe 
another Action upon the ſame Bond in 
Lmdin to which the Defendane there 
pleads Now-eft factum , and fo found: there: 
And uponthis Verdi& the Entry was, That 
the Defendant ſhould recover Damages a- 
cainſt the Plaintiff, and the Defendaat be 
without Day 3 but no Judgment that the 
Plaintiff Nil capiat per Billam : And o per 
Car, no Judgment | to bar the Plaintiff, 
1 Brownl. p. $1. Lewet and Hall. Vid-7 Croe 
7ac,p.234. 

Debt ſur Bond of 6001. werſ. K.in Briſtol 
The Defendant pleads a Recovery in B. R.. 
upon the ſame Bond, againſt che ſame De- 
tendant per the Plaintiff, Ep boo paratas eft 
werificare. The Plaintiff Replies, Nub ret 
Record , unde petis Fudicium & debitums ſium 
fred ey udicars. 2” oh rene Re- 
joyns, Quod habetwr. tale Record prout per Re- 
cird' in B, R. apparet. Per Cur? lie thae. will 
joyn Iſſue ſar Record, ought to lay, Et bee 
peratus eſt werificare , prout per Recordum illud 
—— vel werificare prout Curia- bi confidera- 
vt— and fo are all the Preſidents; yet in 
Error Judgment was affirmed for the De- 


tendant in the. Writ of Error , and that _ 
| | I 


y ». 
” "= 
& 
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_ Japon ſhould pontmaas |p riovwnd 
ſtanding it was prout fer Record” illia plenins 
liquet. Siderfin p. 39. Knight and'Pitr; © Vide 
2 Keb.2F0,278. | | | 


- 
. £ 


Two were joyntly and ſeverally'bound: 
In Debt brought the Defendanc pleads, the 
Plaintiff recovered againſt the other the 
ſame Debt, 'and had Execution. Its a good 
Plea, notwithſtanding it wasnot ſhewed by 
what Proceſs he had Execution, becaule the 


Execution is on Record ; and ſhall be tried * 


by the Record ; but if he paid the Monies 
i Pax to the Plaintiff, and not in Court, 
it is not an Execution of the Judgment , 
Mo.N.9 t. i * | 

The Defendant pleads, That the Plaintiff 
in the King's Court at Penwarth , brotight 


Debt upon this Obligation againſt T.-who ' 


was bound with him in the ſaid Bond joynt+ 
ly and ſeverally, and recovered; \and had 
him in Execution 3 and that the Gaoler 
voluntarily ſuffered him to go at large, 
It was Demurred ,' 1: Becauſe he doth not 
thew, the Court had power to hold Plea. 
2. The Plea is not good in ſubſtance , for 
this Eſcape is nio diſcharge of the Debt; and 
therefore the Aion lies againſt che other, 
$ Rep.86:Blumfield*s Caſe: Crb. Fab. 531. Pe 
davis Caſe. 4.0 . 
Two beund joyntly and ſeverally 5 the 
Obligee brought A&ion againſt one, 


rFetraxit his Suit. Q.1f this be a Barto ſue - 


the other Obligor: Bur the Retraxir being 
pleaded in the Court of Record: in Pn 
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Obiigations and Canditions. 453 
ind it not being alledged, that this Court had 
power co hold Plea per Patent,, or Preſerip- 
tion , It is an ill Plea, Zones P. 45 1. Dennis 
and Paine. tee þ | 41-4 
- If a man bebou by at 99; and 
aferwards promiſeth- to. pay \the Mony ; 
Aſſt lies upon this Promiſe, -and if he 
recover all in Damages, this ſhall be a _— 
Debt /ur lc Bond, Co-Lis. p. 240. Aſhbroke ar 


Cope. 


ONTO 


Venue; Boyd where Triable. 
When the Obligation is made beyond Sea, 


{ A N Obligation made beyond:Sea ; ma 
here .in England in wha 
place the Plainriff will ;- as it it- bears date 
at Bourdeaux in France; it may. be alledged to 
be made in quodem loco worat”- Bourdeaur , 
In France, in. 1ſingson.in the County df M3d- 
deſex, and there it ſhail be tried; for whe- 
ther there be ſach.a place as 1/ingron, or not; 
s not Traverſable, Co.Lit.p.261 6; | 
One ſues in the Admirals Goutt ,. tipon a 
bond made in. partibus Maritimis Virginie; 
and fo he' may, if he will, ſuppoſe the Con + 
af in Virginiaz and..if he wil{uppoſe the 
Contrat in England ,. he amy « ſue here : 'But 
it part of the Contratt be here:,'and- parc 
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beyond Seain/ gina, or upon the Sea, the 
Common Law ſhall have Juriſdiction, 2 Rel, 


Rep 492. Capp's Caſe, 
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454 The Law'of' 
Where part is to be done i withih th 
Realm, and part out of the Realm , the tk 
ought to be 'Triable within the Realm.” © 
"Condition was for 401. to be paid within 
14 days next afrer the Return of one 
into England, from the City of Venice. The 
Defendant pleads in Bar, that the ſaid KR. "wa 
not at Venice. The Plaintiff demurs ; and 
was Adjudged a naughty Plea, 1 Brownl.pay 
Hales and Bel. y "x 
Where the Condition contains Matter nat 
Triabk, the Condition is void, Mo. N. 2ot. 
The Ifiue was, the Obligor was never at 
Rome ; but if the Matter is parcel Triable, is 
good enough. Molineux. = " 
A Declaration upon a Bill dated in dey 
Sanit e Mariz de Arcubus in Lond” ; updn 
Oyer it bore date at ,pone ®. * ls triable 
hete, Latch p.4, 77, 84 Ward and Kidſai 
Cro.Fac.fo.7 6. Higham and Flower. At 
An Obligation ſued in the Admiralty, 
ſuppoſed to be made and delivered in Chat: 
cery. Per Guy ſuch a Bond mgy be fued 
here ; bue being begun- there , we cannot 
prohibit, them: For the Plaintiffs Wittielſs 
may be d Sea, 2 Leow. p. 27. Del 
breche*s Caſe. | | Fo 
Debt on Obligation dated in Sur brought 
in London, "The Counſet pleaded Stat. 
2, _ that all Obligations ought to be ſhed 
in their proper Counties', as dated, and 
prayed an, "9g of the Writ. Per Cu its 
a frivolous Plea; the Law being clear', that 
unleſs the Obligation appear in the _ 
| 0 
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Obligations any Conditions. 455 
or on the Pleading, to be out of the County, 
although it bear date; our, its not material 
where its brought , 1 Keb. 593. Pretty, and . 


the 
kn 
lin WY Roberts. 

Debt on a Bond of- 60 1. for the payment 
* of 30 L 10 5. at Coventry; Ifſue was taken that 
7 
L 
% 


the Mony was paid at Coventry; yet by conſent 
of Parties and Paper on the Rule of Court, 
Iſue was found pro Querente at Londen , and 
Judgment, bur it was reverſed for this Error. 
& Wl Conſent of parties cannot change the Law, 
t bd: ar __— L 
1 izance. taken befors a Judge at 
s i Serjeants Imn in Fleetſtreet , Lab of 
Term; the Action was laid in London, and 
” i not in Middleſex, and good ; and the Scire 
1 i fociss ſhall be dire&ted to the Sheriff of 
e 
, 


Lendon ; but if ig were taken in Court or 
generally, ic ſhall be in Middleſex, Hob.p.iys, 
196. Hall and Winckfeld. 


Place of Poyment in the Condition. 


; DX in Havering in Eſſex : The Condi- 
tion was for: payment of 201. to the 

Painciff at his Houſe at S. in Kenr, The 
Delendanc pleads payment at the day, &c. 
if Secundam: formam & effeFum indorſaments pra- 
| Spa rror was PR o_ che _ 
Wstryed at Havering, not art S. in Kent. 

I Now alocatur : For when a thing Ifſuable is 
aledged, and no place, this ſhall be tryed 
where the Action is brought; and Secundum 
formam, &c, refers only to -— oh and noe 


ro 
[3 


OS -- 
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to the Place: For the lace is not. > 


payment being made” to che Obligee; + 
i appears gor hut. in Revt may be inithy 
Jari{di&ion' of 'Havering ; Cro. Eliz:p. +6; 
Newe's Caſe.. _ ._., + 
- Condition was , if he pay $50 Ll. ar his 
Houſe at Lockington, in the Pariſh of Kilwer 
ſton,” that then, &c, The Defendant pleats 
payment, &c, 'and the, Verire iſſues” of the 
Venue of Lockington ; and good ; for it ſhall 
be Intended a Village in'the Pariſh of A. 
mer fon ,” for divers Vitfhges ma be in ohs 
Pariſh ; Bur if *t had been at his Houſe jn 
Lockington iti Kilmerſton, then it ſhall nothe 
intended a Viſtage, but a place known, Gn. 
Fl?z. p.1.17. Pike and Cuttington. 3 Zo ty} 
Cyo.Eliz.804- Kerchever and: Wood, © © 
Payment pleaded apud domum man 
Reftoriz de M. Venue. was de M.and good, and 
4. ſhall be inrended a'Vill: - i Y 
Condition for the payment of 100" 
his Houſe in Cheapſide , the 2.1 of fune next 
enſuing 'the' date” hereof, The- Defendant 
pleads, that.on the 21:b of Fanuery 
next following the date of the Condi 
the Obligation aforefaid,' he paid theLo0v#: 
at the Plaintiffs Houſe in Cheapſide, Secundaw 
formam, &rt. Its good enough , though the 
Condition hath no date, for the Condition 
and Obligation ars as but one Deed :*But 
becauſe its not alledged in what Pariſh a 
Houſe the' Ward is, its Ill, becauſe of a Yer 
and Trial, 'a Pariſh and Ward in Loyden,are 
as a Vill and Hamkt in other County 
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© Obligations and Conditions. 457. 

Cre. Eliz. pag. 372. Forth and Harriſon. 
Condition was, that. the Defendant ſhould 
ray [ſo much Mony in an Houſe of the 
Plaintiffs at Lincoln. The Detendanc - pleads 
ment at Lincoln aforeſaid , and Ifſue,'&c. 
Venire was De wicmets Civitatss Lincaln'g 
the Trial is good ; and its a Rule , where ir 
doth not appear upon the Recard that'there 
is 2 more proper place cf 'T rial, than; where 
the Trial was, that there the Trial-js-good ; 
but here is not a more. proper place ;and ir 
could ngt be tryed in the. Body: of - the 
County, becauſe the payment was to be in 
the City, March. Rep.1 24 Thorndike-and Tur- 


ton, | a: 
"Debe upon. an Obligation in-.Zo:den ,' a- 
painſt 7. S. of Wakefield in Com! . predifta y 
Conditioned. for the payment of 100 1..at 
Wakefield. The Defendant pleads payment 
at Wakefield aforeſaid in Com? Eher?, The 
Plintiff ſaith , Nos. /a/wit , and. fo at Lllue. 
The Trial was , De wictweto de Wakefield in 
Can? Eborum, It was Error, begaule. he is 
named of Jakefield in Com' prad', which 


full be intended . Langon,;: andthe payment 
Wakefield aforelaid fn be ſo. intended ; 
and the words added [;» Com? Ebor!] arg idle, 
CroEliz,867, Seckwll and Reader, f\ 
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- Judgment , though the Town of N. bea 


_ and for that poſfibiliry they would not arreſt / 


' The Law of 
| Vade 


T He Margent of the Count is Notr” and the 
Count it felf contains , that the | 
tion was made at the Town of Notr, (which 
1s a County it ſelf) on' Neneft fattum, Ve 
was of the Town'of Not, and tryed bya 
Fury of the County: Per Cur in arreſt of 


County of ir felt; yet it may be fone part 
of the” Town may be within the County; 


Judgment, 2 Brownl. p. 165. Browning and 
Shelly. ' 
The Plaintiff declared on a Bond 
in London: The Defendant pleads an Ulu: 
rious Contract in Staffordſhire, and the Bond 
made for the-ſame Contrat. The Plaintiff 
replied, the Bond was made bond fid: & nai 
prouſurs. The Iſſue was tryed in yr” 
of Staff. And per Cur it was well 
T Leon. pag. 148. Caſe 206. Kinnerſley and 
mart. 

The Plaintiff Leaſed to” the Defendant 
certain” Lands in Cambridgſhire , rendring 
Rent, and the Defendant e bound in 
a Bond for the payment of the Rene. Debt 
on the Bond is brought in the County. of 
Northampton, to which the Defendant 
payment of the Rent , without ſhewing the 
place of payment, It was tryed per Ni 
prius at Northampton, and well, 2 Leon, 14% 
Coney and Beveridge's Caſe. Debt 
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Debe brought in London , which on Qyer 
was to perform Covenants, which were to 
eqjoy a Walk in a Foreſt. On pleading, the 
Venue was of the Walk ; though the Verne be 
-Mil, yer its aided after Verdi, per Spar. 16 & 
17 Car, 2. Cap. 8. 2 Keb.212, 216. Sterk and 
Bates, 

Condition was, that if he appeared ſach 
a day, it may be tryed per Pais, Cro,Eliz.13 1, 
He and Marſhall. : , 

Debt on a Bond: In the Imparlance-Roll, 

W ihe Bond was alled to be made at New- 
«fk, and in the liſue-Roll ic was alledged 
to be made at York, and tryed; Error was 
_ The'Court would notgrant that 
the Imparlance-Roll might be amended, 
1 Brown/.Rep.66. Fetberfbon and Tapſale. 

A Bill Obligatory to be paid within ten 
days, afcer F, E went by five days undivided 
irom Londen to York, and returned from York 
Wt London. The Defendant pleads, that F.L, 

lid not go five days nnmediarely from Lon- 
om toJork, and return from York tq Londos. 
Iſue and Venue was awarded from the-Pariſh 
of. Bow in Wards de Cheape , where the Bill 
Walledged to be made, and found pro Quer. 
Jadgment was arreſted , becauſe it is' not al- 
edged ro what Pariſh in Lopdon he Rerurned, 
tut to London generally, that ſa a Yenze might 
have been. 2. As this caſe is, the Venue muſt 
be from London ; \o de cor Comitatas, and 
at of che Pariſh where: -— Bill was made, 


(ro. Fac.137, 150. Normanvile and Pope. 
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460 The Law of ORE. 

Debt on Bond , Conditioned to pay 161. 
and (airh not where. The Defendant pleads 
Solwit ad diem, and Verdi and Þ it: 
The Court denied to affirm the Judgme 
becauſe here is no Venue, and fo no 
This was in Durbam, on Error b 
2 Keb. 620. Norcliffe and Anderſon. 

Conditionto pay a Moiety of Charges &c, 
The Detendant pleads Payment , and faith 
not where. The Plaintiff demurs, becauſe no 
Venue can be. Per Hales , no place is here 
neceſſary, the Pleading being inthe Aﬀirms 
tive, 2 Keb.7 62. Cantor and Hurmell, ' 

Condition to be paid at his Manſion 
houſe, &c.” this may be paid at any place, 
* 3 Bulfr.244. | bs 
In Debton Bond: Trial in Iſlke ſhall not 
be ſtayed on infra etatew, but this muſt be 
pleaded; and the party cannot be aidedon 
Non e#t faium ; but a Feme Covert may, 
3 Keb.p.228. Cole and Delawne. 

Debt on Bond in Norwich , and Cognevs 
Actionem ; by cuſtom a Writ of Enquiry ws 
awarded de vero debiro, and gonad, 3 Keb. 21% 
= brman and Parker, 2.5 1. Rogerſon andJt 
COD/ON. 

A Man recovers Debt on Bond : If a man 
will bring A&ion of Debe for the'Sum reco- 
vered, he muſt, lay it in the County of Ms 
dleſex, and where the Judgment was give, 
which hath made ' Nevationem contracts» 
Hob.p.196, in Haland Winkfeld's Caſe. 
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Foynin 


' Obligations and Conditions, 46: 
 Foyning Tue on payment. 


Ondition to // y tantas denariorgm 
mas, as he receive. by ſuch a 
day: The Defendant. pleads, (payment. ge- 
lty, The Plainxiff meplics he-did- mot pay 
gol. ſuch a day, ,. * hog, pargturs:&re; and 
47 for the Defendanc muſt rejoyn and 
conclude,* Er boc petit, Ore. +. Keb;: dg Tr. 
19 Car 2. Hanſel and Nurſe. 
Condition to pays teller um the 24. of 
rarity ſuch a; year: : The -Defendant 
id this predifio 24 die Funit, 


| .cy pr et ou Foie debuit ſecundurs formam  & t ex 


wn Conditionss : y cans of replies,q 
ſolvit freciem fanymer eiero: 14. ps 
Augutti , quod e ſo otvife Foo wi op &\ bor pe- 
tr, &c. The Jury find the Defendant non ſol- 
wit of (rs 14 die Juni: And the Phintiff 
had Judgment : Error aſſigned, becauſe no 
Iſſtie joyned : The . Plainciff ovght to have 
replied Wo quod non ſolvit predicts 14 die Funii, 
not 14. die aſti. Per Cur, ts good. 
Had. the Plaintiff replied, quod now ſo/vit ro: 
dicto 14, and omitted Augef; this had. bee 
good ; then the addition of Avguf is by 
and ſurpluſage, 2 Rols, Reps. 135+ Halſerand 
Bonithan. 

Condition to "pay 10.1. 10: The:Defen- 
dant > wx payment of 10 1, See for- 
mam, &-c.. upon which. Ilſue and- erdict pro 
Luerente, wu yet Repleader Awarded, Zeb, 
P 113. Keng and Hal. 

Hh4 On 


The Law of 
On Colmerid Point. 


ndition that the Obligor ſhall find 
chree men to go with him to T. and he 
{urmiſeth they went with the Obligee,” if che 
Obligee ſaith they did not go with him; 
this is no Iſſue 3 for if one of them fail, the 
oo is forfeited, 4 H. 7.8. py Vow. 


' Cratices\ If M. W. (the mn Py 
not depart out of the Service of: the Defary 
_ without Licenſe of the Defendant, nor 

Marry her ſelf but with his confent ; then if 
the Defendant ſhall pay to the Plaintiff with 
in 28 daies after demand by her made athis 
Houſe 100 I. that then, &c. The Defen- 
-—_ pleads, that the Plaintiff on the 2 of 

is Eliz. departed "out of bo 
t Licenſe: "The Plaintiff rephyes, that 

6 of Sept. the ſame year, ſhe depa are 4 
his Service with Licenſe, *and'thar the 


462 


his Service the 4 of 
cenſe, and the ing” 
Octob. next after the demand 
Defendant hath not 28 rr after che de 

mand, wo pay the 1001, Per Cur. wy | 

is taken upon the departure out of the Set- 
vice, and the Defendant in his Plea hath re- 
lied upon it, and the demand is not mate- 
rial, 2 Leon. p. 100. Monings and Wark). .. 


—_— 
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Condition to pay a Robe'and an Horſe ; 
one cannot make al iſſues, as he" 
not 2a Robe, & boc petit, &c. he paid not 
an Horſe, & boc pertir, &c alater in Cove- 
nant, '2 Keb.69- Young and Goſling,” "2.42 Pl 


Verdict. 


Ebt on Obligation againſt C; per wines 

pleaded, and Verdia, and Logan 
inthe Court of B. The Jury in aſſefling off 
Damages ſay , pro mifis & cuſtagiie, bur do 
not ſay, circa ſectam "expendits ; and- there 
s no Verdi& to 'warrant the Judgment , 
pw it was Ercor, Stiles 164. Crible and Orch- 


After non eſt fuctum by one" pleaded; 
the Jury find the Bond ſcaled by ewo, ic 
aers not the Bond, "but they are as 
_ Deeds, 2 Keb. $72. $881- Zouch and * 


Condicion for the payment of - 300 7. 
within ſix Months after the Death of che E. 
of. Huntingdon : The Defendant pleads the 
1 of May. '39 Eliz. the Earl died, ang thas | 
within fix ths after (viz.) ther of Dec. 
41 Eliz.' hg paid che ſum - Ifue -was he did 
not pay it mode & forma: The Jury 'found 
he did pay it the 1 of Dec. 41 Eliz. and fo 
for the Plaintiff; this was Error ; the pay- 
ment alledged the 1 of Dec. 4.1 Eliz, is void, 
It ought to have been enquired, whether he 
had paid ic within the Gx Monehs; and Judg- 
ment ſhall not be given on his implicit con- 
teflion of Non-payment within the fix 
Months, 


Obligations and Conditions. 463. - © 


LY 
i : 


464 | "9 "3405 j 
Mogi, Cro. Eliz. $23. E. Huntington verky 

The Verdi& was non ſolvit, the-faid 401 
ſaper quartam dem Octobris, where it ought to 
have been (apre quartam deciman ; 
ment on this Verdict, and Error brought ; yet 
amended, Cro. Fac. 185. Harriſon againſt 
Fulftowe. | '& 

Condition for the payment of 160 k.! 
J. A. J.C. and J. V. or any of them, 
pleads, that he paid it at the day ; the Plain- 
ciff replies, that neither the {aid J. A.C. 
nor ). V. nec corwn eliqua had paid it arthe 
day; the Jury find, that the ſaid J. A. had 
not paid the faid 1-0 1. Judgment pro A + 
rente; Error aſſigned, becauſe the V 
was not according to the Iſſue, for it mi 
bave been paid by any of the others : 
Car. its a good Verdict, the addition of |. C. 
and J. V. not mentioned in the Bar was biit 
Surpluſage , and their finding }. A. did not 
$ou:ns Mony, its ſufficient ; and if it had 

en proved that any of the other .two had 
made the. payment ,.the Jury ſhould have 
been directed to find, that the Defendant 
had paid it by ſuch, Cro. Fac. p. 6. Arſat 
and Heale. 
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Obligations and Conditions, 465 
Fudgment, Coſts and Damages. | 


Here the Plaintiff had a Verdi& tor 
him, there Judgment is quod recupe- 
ret debitum & dampns , and Colts aſſeſſed by 
the Jury, and further de increment per Cur. 
But if he had Judgment on nos ſum informa- 
tw,Demurr2r,or nbil dicit, the Judgment is, 
qued recuperet debitum & damna, which in- 
clude the Coſts. In the Common- Bench it is, 

recuperet debuum & damua occaſione de- 


rote » 2 Rols Rep. 470. Broad and Nurſe. 


Judgment quod recuper:t debitum & 65.8 d. 
pro damn occaſione, &c.and no mention pro mi- 
fs & cuſtag. & quod inquir.. damna includes 
both, and ſo is the courſe of Entry, Cre. 
fac. 42.0. Aſhmores Caſe. ® 

The Judgment was, quod recuperet debitum 
ſuum, and doth nor ly predict, its good 
enough ; there is but one Debt, and the 
ideo in the Record, implies it to be the fame 
Debr, Stiles 2 51. Port and Midleron. 

The- Court may tax Damages without a 
Wrie of enquiry. .in Debt on a Spdgpngee 
upon Bond, Siderfin p. 442. Roo and Apſeey, 
H. 21. and 22. Car. 2- 3) 

Action of Debt on ſeveral Obligations, 
having but one Count and. ſeveral Iiſues, 
fome found for the Plaintiff, . and: ſome 
for the Defendant , and ſeveral ' Damages , 
but intire Coſts. It was prayed that Judg- 
ment may be reverſt as to pare: Bur a Judg- 


ment cannot be reverſt in part , neither as 
to 
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rſons or things, and Hobart 6. 
Jacob denig] to be Law, HEcw 
goes” Mas. : ' 
Debr ſur Obligation of 16 1, Plantilf; : 
clares «4 dammum1 ol.On non e#t factum qua 
pro Querente : The Jury gave the Plaintiff Da 
mages 9 1. beſides 4 wrt and he declares 
but ro his Damages of 10k. and fo it ex 
ceeded : But Judgment pro Querente, for the 
_ may increaſe Coſts, Noy 61. Wolf and 


wr Plaintiff Demurs on the De 
Bar, me = _ RO the bw | 
u which Judgment Plainti 
Peror, and therein the Bar awarded i "als 
cient, and'ſo the Judgment reverſt, and 
Judgment was that the Plaintiff ſhould Up 
ver his Debe and Damages, as if he hadre- 
covered in the rſt Aftion, and not to be re 


ſtored to his- RN only, Te. p. 41. Tojly 
and More. © * 
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In Miſericordia, or Capiatur. 
VV the Party denics the Deed of in 


Anceſtor, and ir is found ag prl 1 
erdict, Mifericordia ſhall beanie 
paint him, and not a Capiatur. Where 
arty denies his own Deed , and it is found 
againſt him by Verdi, a Capiat wr ſhall be 


_ entred againſt him, 2 Sanders 1 9. Mor 
lack and Charlton. o 


Ot = 


Vhery 


Where the Defendant pleads now eff factumn, 
2nd after diverſe Continuances relictd werif- 
catione confeſſeth the Aion, Qs. if Judg- 
ment ſhall be given on the Plea, or on the 
Confeflion. 8 Rep. Beechers Caſe is, that [a 
Capiatur ſhall be entred ; but the better O- 
inion is , that the Defendant ſhall noe be 
Fred, but amerced, and a M%/ericordia ſhall 
be entred againſt him on his own Confel. 
fon ; and fois the courſe -to enter in Com. 
B and B. R. alfo 2 Sanders 191, 192. Fhe 
reafon is good in Cro. Fac. 64. Deavs and 
Clark, and 2 Rols Rep. Gerard and Warren. 
For tho' the Defendant by his falſe Plea 
tath delayed the Plaintift of his Aion ; 
yet the Capiater is not for the delay bur for 
the falſity rather : And then when he comes 
in, and before Verdi confeſfſeth the truth, 
be faves his Fine, for he hath put the Courc 
to no trouble, 2 Keb. 694. Powel and Rov. 
The Court ſeemed in doubt, tho? the Secon- 
dary faid it was in mis' generally, Cre. Fac. 
410. Aſhmore and Ripley. Precedents are bottr 
ways, 2 Keb. 704,  Mortlock and Charlton. 

Romans in Deb, where the demand is 
in the debes &* detinet, is to recover Debr, 
Damages and Coſts of Suit, and the.De- 
endant in nia? bur if. the Defendant denies 
his Deed, then; a Cspier pro Fine iſſues our, 
1 Brownl. p. Fo. by 

The Earlof L. pleaded now eft factum, and 
found againſt him : The Judgment was, :dco 
Gi)ietur and good, tho' he be a Peer of the 
| Realm ; for a Fins is due to the King, and 
non2 
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none ſhall have Priviledge, gant him , 
Cro. Eliz. 503. Earl of Lincoln againſt Flay 


'S 


cr, 

Condition, If Henry and Robert H. pay 
The Defendant Kobert pleads ſolvit ad & 
and found againſt him, and Judgment ys 
Duerente quod recuperet debituam & dams 
gainſt the ſaid Robert, pred Henricw in n 
ricordia, where it ſhould have been Robert, 
Henry was no party to the Record ; this wy 
ore tenus afligned for Error, and it being 3 
miſpriſion of os Ln, ie {was amended, 
Cro. Car. 594. Pelham Hemming. + 

The Defendant confeſt the Aﬀion, and 
it was entred , non poteſt dedicere actionem quit 
non ſolyet : Per Cur. he having confeſt the A 
ion, the words quingyem ſolver arc not ms 
terial, bur lirplolage® and the Plaingilf h; 
Judgment, Cro. Eliz.. p. 144 Long and Wa 
; 


. NR 
The Defendant pleads per minas ; the Plain 
tiff ſaith he did of amnyd a wah Ir 
verſeth the minas, and at the Niſiprivs 
Defendant cognovit actioneri, &, non. potef & 
dicere, but that he made ir at large, w - L 
to a Plea per dureſs: But per Cur. in Tega 
it is entred ,” quod cognowit actionem, it is not 
neceflary for him to acknowledge the pe 
in Iſſue; and that which comes after uy 
the copnovit actionem, 1s -buc ſurpluſage , Cre. 
Eliz. p. 849, Brown and Holland. q* 
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thought it dangerous to Cancel ths 


Debt againſt Baron and Feme on Obligaci- 
on made to the Wife, dum ſola : On non eff 
wn, and found” pro Querente, Judgmene . 
hall be Capianter for both, Cro. Eliz.p. 381, 
erey's.Caſe. T arp 
+ Plaintiff declares upon a Bill quod red. 
lat ti wnurm dolinem ferri deliberand. within ſuch 
atime ; and on, non eff factum pro Querente : 
Judgment was quod Querens recuperet doltum ferri 
wil valorem ad damns, &rc. and upon this a 
Writ Iſſues ad diſtringend' the Defendant 
aud reddat predictum dolium ferri vel valorem 
quſdem, & fi non reddat dolium , tunc per Sa- 
nrmenturs inquiratur quantum idem dolium va- 
kt: And before. any return of this Writ of 
enquiry, the Plaintiff takes out 4 Capias up- 
on the Judgment :. Ies Error, 1. becauſe the 
heJudgment is in. the DisjunRive;' it oughe 
to be quod recuperet dolium ferri, & [5 non, va» 
lorem inde, as in detinue, tor the Plaintiff is 
not to have Election which he will have. 
t The Judgment is ft perfect: before the 
Writ returned, and 16 nothing certain to 
ground a Cepier, or other Execution on. Tel. 
Pp. 71, Paley and Bartlet verſus Hardyman. 
in old times , after Judgment. given in 
Debt , the Obligation, was Jemanded , be- 
cauſe ths Duty was Changed into anather 
Nature; but fince Writs of Error and At- 
taints have been {o nent, the Judges 


6 Rep. 46, Higgins Caſe. 


Execution. 
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Execution. 


N Scire fac on Judgment in Debt upon 0N 4 
'& Bond, Courſe of .the Rings Bench 1s.ne- 
ver to recite the Terny of- the Judgmem 
given ; aliter in the roonamfay , x Ke 
Tr. 13 Car. 2. fo. 104. Hatton and Tackſa, 
A Writ of Error is no Super/edeas to ſtay 
Execution, without Special . Suretics,, topay 
the Condemnation Mony , Cro. Jac. 350. 
Gold[mith verſus Lady Platt. _ 
The' Action was laid in Comberland, in 
Debt on Bond, and Judgment to Recover & 
rp Adminiſtrator : The Plaintiff cannot 
"ring a Scire facias in Weſtmorland, but in the 
ſame County where the firſt Aion was laid, 
Hobart p. 4. Muſgrove and Wharton. _. 
Two are bound in an Obligation joyntly 
and ſeverally, and the Obligee Sues ons of 
them in the Common-Plear, and the otherin 
the Kings-Bench; and a Capias 
in the K: «Bach, ang 0T him in 1» 
cution, an er took Elegit again 0 
ther, and had Lands ind Goods deli ered 
in Execution, as he ; might ; the other who 
was in Execution by his Pole Bac ah 
dita Querela and was delivered; and 
the Judgment in that caſe muſt be, that, 1 
be Dilcharged of the Execution , he Iha 
never be taken again, tho* the Land ap 
in Execution be Evicted, Hoh. p. 2. Q: 80 
in Elegie tne pernancy of the profits be Exe- 
cutory, yet its a preſent Intereſt, and ſo a8 
"et gisfaction 
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Ein ba upon a joynt Preccipe, ahd the 


tiff hath Judgment co-Recovery.a . 
r to be:fued- againſt <q 


" Obligations and Conditſons; 4x7 
pat 1 Aalls: (Rep. £Cetley. and —- 
"I Debe be brought -upon- an Obligation * 


he i tha Swe . were by-one Origiael :and-. 


= 
gainſt any 
y- 1: Rols* Rep 44 Banks" 


d-B;-4re joytily and: verall Ol 


to C . took-out -a _ - againſt chem by 


fweral Priccipe's, and had two ſeveral Judg- 
ments, and,;tgak ou aug ty two ſeveral. Executions” 
ofone Telt-(w1z.) ifacia5-againft A.-and 


C4. $s. againſt B.Q. ! at the, Writs are well a- 
wardedy here:-the Heri- focias was Executed - 
for all, and. therefore,no/Ca., $4. ſhall.; ap 
out, Winch Rep. p« 114% Hol: Coſe.....,..” 

it two age bound joyndy and ſererally: to 
ow and :L Sne h_- _ L may have a 

Copias againlt Fury 9+ h, and the death or 

chaps ot the one, ſhall nor: diſcharge —_ 
ther :- Bye. -L cannot; 'haye.ia Cepiar. 38i 
ane,: and another king of Execution again! 
the-other ; becauls,: icho?.they .be two. levgr-. 
4 perſons, yet they: make but one ary: 


ea! {oe them joyacly ;, Bur if I. Suethem 
lrerally, I ] may "exe Sem, in bir ings 
ye bþ 


Saixaction-is, hag) of one , ” Ore 5g 


#31 
Hl UpOp ans os 904. 


's, Execution ,may be fied ras 1 
.them, x; Leop. 286. agreat ger | 
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4724 The Lawotl.a/l1/S © 
-One of the Obligors. was in-Bx 
Ce. $6. and the Sheriff ohm pens 
ig: Jadgm is was pleaded t Oh. 
, xp 9a wereme-, 'for the' 
pro'Qs he” ak 


ainſt onecis no: Bar, 


maxi Be awacdedy and tho' he |. 


as the \Plaintiff is' entitled to an- TY 
pu the Sheriff, : yer-cthat ſha)l: 

im of his rombdy's ainſt che vehiery* - 
if he had pleaded-the"Sherif; ver by the 
Licenſe or Commanid' 'of the Plaititf,” On, 
Car. 75. Whittacys and Hankinſon, ' 


Two are bound joyntly and ſeverally inan 
Obligation, one was Sued; and” rake ini 
cution,and afterwards the other was Suedand 
taken in Execution;and afterwards the fit 
caped, and the other brought Audit Qu 
It liesnot: And though the entry bes | 
fiat Executio, yer that ſhalt be tended whe 
an Execution with Satisfaction ; and tho? one 
dye -in Execution , 'yet the raking of the 
other is lawful. And t 
one is' diſcharged out 'of 
a& of the ory himfelf, ws whom: Fe. _ 
indebted,as by a Releaſe, m him Exb 
cutor, &c. there its a Uiſchargs of w_ 
but not where one is diſcharged byhis' 
at or the a&t of a Stranger , 5 Rep:86b 
Cre. Eliz. 573 Blomfeilds Cafe. ' * © 

Tho theſe words 'are' not. ho e 

ews Obliin are 'Sned” by Err Po Pr aft 
and ſeveral —_ and  Jtgaments 
wnica tanium fiat Extcutig'; yet its 
1 Rols Rep. 44- Banks and and Chemberſaing, 
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| Obligations and Conditions. 473 
$mith recovered againſt C. in Debt on 
401. and 120k. in another Aion, 
and in another Action C. recovers 
Switch 1100 1,5 mith deſirous to be out of trou- 
NES SE 
out amages, W e 
recovered againlt C., but C. 'would not con- 
ens, and becauſe C. was not Wyeling, tn 
any certain place, Chamberlein and Deddrige 
"i Order, chat Smith ſhall pay his Mony to 
he Sheridf, and the Sheriff to bring It” into - 
Court ro remain there, ſo that Smt mighe 
have his Execution. as well againſt: C.' as C. 


=__ him, 2 Rols Rep. 32.7. Smirhſon and 


— —_— 


Where ond by what Means 83 Obligation is good 
m its —— may be defeated, gone, ex- 
tinit, or diſcharged by matter Cx poſt fa- 
Ro, in deed or Few p # 


By Congord or A ems, Fi Pad. ug 
By Defeaſance. Vid. tit. Defealanc 
By Rees "ih in Fait. Vid, tituls Pleading Re- 
eales.. 


By Releaſe in Law. 


[* a. Feme Obligee takes the Obligor, or 

one of the Oblizors to Husband, its a » | 
in. Law of the Debt; bur if Feme | 

Executrix takes the. Debtor. to Heaand, its 

no Releaſe in Law ; but only ſuſpended 

during the Coverture : For . otherwile , it | 


"j Pight be 2 Dewaſtavit , which is a wrong | 
| 81.3: the 
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the Law will not fuffer, '2 Rep. 136 
Needham: Caſe, Cro, Litt. 2.64. b. © on 
If thers ares two 'Wajhen and 
one of fY n, take the Oblipor to. . 
its a good Releaſe ih Law, Co. Lirt:464h>" 
If the Obligee make the Obligof} ofone 
of the Obligors his Executors , its*""R& 
leaſe in Law of the Debt ; yet it is Hora 
ſolutely. a” Diſcharge 'of the Debe'; for the 
Debt remains as Ailets 'in the Hands 6f 'the 
Debtor. Executor ; and is quaſi a-Relesſin 
Law, begauſe he cannor be Sued , but its'n 
meer ſuſpenſion of the Aftion : But where 
Feme Debtes rakes Debror to Husband, 'or 
a Man Debree takes the Debtor to Wiſe; 
this is a Releaſe in Law for ever ; and per- 
on A&ions once ſuſpended, are ever fuf 
"Prat | , don 
""Bub when the Obligee makes the -Exect- 
tor of one of the Obligors, (who'is charg# 
ble .to that Debt) his Executor , its not 2 
Releaſe in Law of that Debe ; for he' hath 
nothing thereby in his own Right, but is on- 
ly to uſe an Aﬀtion in Right of another), 
Cro, Car. 372, Dorcheſter and Web: "© * 
The granting of -Letters of 'Admi 
tion to one or more of the Obligors, 1sn0 
Diſcharge of the Obligation ; or if the 
ligor make the Obligee his Executor, its 
Diſcharge., 8 Rep. 1 36. Sir Fob# Needbam: 
Caſe, 1 Keb.313. Locker and Smith, ©" 
k "a. : _y 
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Is what Caſes EI Tn or ifcharg e of 
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the whole. KEE 


F a Man be bound to blk -an Houſe, 

and the Obs Diſcharge: him. of part, 
its 4 Diſcharge 6. the whole, 4; H,, 7, 6: b. 
So if a Man be bound to 85 with, A. B, and 
C. and the Obligee Diſcharge” him of C. he 
is Diſcharged by this to go with A. and B. 
the Conditian is entire- big. . 

If the words conlilt of two parts in the 
Digungtive, &c.,.and- both, ty poſlible art 
the time of the making 3. ' before the 
time of performance, ons of the things be- 
comes impotible. tobe done. 'by the act of 
God, of the Law, or of the Obligee, in ſuch 
caſe the Obligation is dikcharged tor, evcr. 
Vid. ſupra ſub titulo Disjunetive Conditions, 


and Tender and Refuſal, liz Ii 


496. 73] The 'Law' of 2 3's. 0 


If he Condition be in Advantage bite 
© Obligor,, there if be diſcharged ot bond 
ſhall do the remainder: As one's 
Till all'-5y Land'in'D.”and1 diſctiergetin BM 7 


of pafce}, he thall do the-remaining 3/ur 
if 1 let. zo Acres to'a man ing Rem, 
and after an Obligation 5 made for 
ment” of it ;-if Obligee* enter irto'p 
the Obligation is diſſolved in the whole; 
all thi is in Advantage of the Obligte'y 
7. . 6 : 4&6 «. Of £81 
If the Obligation depends npotr fonie 6- 
* ther "Deed ond A mn Deed - butbly 
void, in this caſe the Obligation is become 
void alſo; as Bond conditioned for perfor 
mance of Covenants in an Indencure; and 
- afterwards the Covenants are diſchargtd or 
become void, by this means the Obligation 
is diſcharged for ever : So Condition to 
Rent 'on a Leaſe Ans, and the 
_ is evicted by Eigne Title, whereby the 
in Law is gone, the Oblighiſon is gone allo; 
but alirer if Eviction be of part of the'Land. 
Vid. ſupra. da eo, 


Bond woid by Interlineation. 


Vid. ſuprs ſub titulo non eff fattun;'2 Bulf. 
247-L1 Ref.27.1 Rels P-3 9, 40.Cro.E1.696. 


By breaking off one of the Seats. He 
Vid. ſupra ſub titulo non eft fattum. 
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By Raſure. 2M 
Vid. ſupra tit. non eft fattum, & 1 Leon, 02. 
' Diſcharged by AS of -Oblivion. | 


Iſcharge of part, is a diſcharge of the 
whole, 2 Kb. p. 788. Vere Langley 

inſt Cambden, &c. 
| If a Deed bedelivered to be Cancelled to 
the party himſelf, yer if it be not Cancel- 
led, and the other gets - it again, it remains 
: 4 Deed, Cro. $8, Eliz. Trin. Croſs and 
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| Sur Bill fine Penalitate, Cl. Mas.20:. 
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Bills Penal, Hern-pled.p. 3a0.. 
Sur IT. fine die ſolutionis, Tomyſn 
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Sur _ l fan date, Aſtron 1.18. Moder Inp. 
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x ag 
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Pro ſolutione 100 % querenti fi ipſe 
tales dies & horas iret, vel curreret, cum 
cali pondere- a tali loco ad-talem. logum, 
3 Br.127 

Sar. Bill Obligator® ſolvend” querenti talem 
ſummam, quando ear wr foret etatis 
21ans, I Browne 184. 

De denariis folvend” ad diem ii De- 
fendentis, ad; diem maritagit filic vel mor- 


ray Brownl. Decl. 187. 1b. 53. 3 Brownl. 
12 


| Pro payment des deniers & delivery des 


biens ad diem maritag' r, & aver- 
ment quod tali die duxit Uxor? 4. B, 
Bendl. Lat.Red.4951 86. 

Pro ſolutione denariorum & deliberatione 
bonorum Quer\, ad diem' mariragii_yel 
mortem Detendentis, 3 Brownl.y26. Madn 
Intr,159, == 


23n Cable des Pleadings. 8x A 
Pro Survivor z de Kdtaar? folvend? !1quando Fe” 
Fr Deus faceret' Defendent? -habilem; / Bar? 
/on quod.non elt habilis, 4ſb.201.'./(2 1/7! -- 
Pro folutione denar-in 3 dimid' ar (viz.) 
ty, em ad nundinas , aliam partem ad Fe- 
| m,& rehid' ad nundinas, Rovt; Emer. 32.2 
&, W Sar ry ſolurions monetz Flandris ad 
oo rates thundindh erik # Brown). 


Super Bill Indentat? pro folutione- denario- 
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> | Sper Bil 20 1. ad (oh 

n- WF Super Bill 2o 1. a Ivend? 61. 125. tali die 
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Sur Bill Penal pro: ſolutione enatiorum ad 
2 fans proteitation, quod Det. non 
N folvic ad . primumi- diem , Ra. Entr,. 475. 
s 3Brownl129. £217 4 nm 
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. 232 by 
Sur bill Penal ſurſum reddere terras cuſtu- 
mar*,'s Hrowne 174. Med.Int.169, 
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Verks x ſar.joynt Bill lou Fauter eft Utla- 


at*, 2 Brownl.125 
Ad deliberand” Quer 'Literas Patentes Tur 


retorne Deſendentts.a. London , vel af ſol- 


ite 13 Brownl. 78. 
Sur bill ryy Adodus Intr. 160. 


Super ſeparates billas Qhligatorias, Modes 1nt. 
149. Tompſon 114- 


Sur 
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SATr bill Oblig* ubi duo'.con tenentur 
- vhde 'unus Urlagaras;i. b. prime 
verſis alterum. Brownl.Lar-fo. 

Super bilt Obligator*- cunt ſcparalitize dike 
folutionis, ac cum '/provifione-quod fi Def 
defeceric 'in aliquo dierum ſolationis tot 
ſumma in billa hong ro torisfad” fueri, 
Brownl. Lat.1 4 

Sur bill Oblig 2d bvend* denat' ynny ol 
maritagit , vel diem mortis, Brownl. Lt. 


198.- 

Simike ad folvend': denar? Quer? (ntalAs 
no) ſi ipſa tam div viveret, par 
I98., 

Sper billa Obligatoria in quz. Def: Ohh 
gaſſer ſe deliberare Quer' ſcripum Ol 
garorium- de . penalitate 61.' ante talem 
Feſtum, 14.210. 
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Nar for rut per Artoraey: del Roy 
pris en Chancery dappearer. devant le 
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Peace; 1d.19nb::; 

ProRege ſur Recognis Idibid.; 

Sur Recegnifane pur bon port, 14.199. 

Sur Recogniſance:iin:Cancellariaz- afſb, 191. 
Tomp.12.7. Placita gen" & ſpec? 238. 

Sur So niſance/in Scaccario , '&.Recogn” 

rtified per breve,:;Re.Enm1gz, 

Sine, & ſeparales ities ſolutionis, 1d.ibid, 

Der ' fur Recogniſance in C, B. Tomp. 125% 
I2 

——— uno Juſtic de Banco > —_ 
Lat.209. 

Det pur le Roy ſur Recogniſance , Rs. Ear. 
198.6. 

Sut Recogn' capt* coram Juſtic? in Walia, 

I Browne 176. 
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Sur Recogn? C2 Corans; Samy” Juſt? 
de B.- n, var eg 
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Staple; Tompſ. 1 2 

Sur State Seaple aic al un Arcane pe Br 
hament, | Js 

Count pur le Roy ſur Obligation foie 
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Ent. 198. 6 Bar per 
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Count per Grantee del Roy del _—_ 
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1 fuit;deliberar' al 3d = —_ 
fur Condition, Modes Intr.1 ied 
Quoid © Def. ſcribi fecit ſer” deliberavit 
Schedulam, ad inteny; quod ye 
retur in timore,, ita quod 
Quod be Ka. Ent. T3 £5. 7 
pos bs ravit ſcript” al WW. gs 
icione ſtare arbitrio, & rune liborand 
7d ut fa? 1d. 183, 
Bar, quod fuit deliberar' ut Eſcrows White 
rari, ut fa&' ſuum 6 fregeric 


Acbitrament, 
$& nul Arbitramenr faic fair 8 a= 


 Quod Quer' liberavit ſer al F. cvliberant 
querenti qui .cecuſavit illud-accipers4/per 
quod 7. reliquit - ſr” cum querghes ut 
Schedulam non ut no Demus* inde, 


Co. Ent.p.145. 
Det. Tales Yet kei ſer? ut wack 
m deliberand' querenti 


invenillet Def.ſecuritat” ad plum: 

conlervand* verſus quer* de py | 

ſcriptis, Ra.Ext.18 1. Vet. Ent. iS. + 
Simile 3 Br.1 54. BrownlLat201;1 77 11S 
Simile quando Quer* faceret pom 
any Foo ry 028961119 g5 nth 

fur 2 Obligaci 
deliberavit- ut Sche Scheda 


er' facarer. Def. id Canin, 


ynario Morkty 

liberat' ur faQ*. Et "Erquod ts per- 
tinent ort,. Ra-Emt. 

Simile fa Cong god Def. oſtendere 
querenti_ ſufficient materiam- p 
ro re i ee goerh j00 | 

14.1St 

Sill fab Conditiogs' wad qu ah In- 
eg ade i}: 'Co. NE eoke . 

Simile de Colloty 
lor abi ſer? fue ay Mao fine lip, ; 


Brownl. Lat$.2.92. 
cite Co _—_ 


Def.':96 Modios Falis, * 
Bar per delivery commune t 
berat” , effe 
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veſt 201. 
| foret Vacua | 


P per Rs Tg Tees Khvar a 
epar ies ; vic, &C.. 
Kod; oy fk & drnar cali di be 
Der ſax rOBlg "Bat, quod FM” Le 
Somme - SIT py cum fdefealance 
upra z ormay gc 
ConvenBoties Repl Ton f,- : Dorni- 
nico intravit '& expulit -qu ver. Re 
quod alio dic intravit pro redditu 


quoad ,. I = pur 
S ? des denier per Ind.ſolyend'.. - Re- 
Tad nul ; tieh;; Record ;; Tow! 2374s 


Adminiſtrator gleds Recognil; & -noh Aﬀets 
ukra, Plaintiff Rept” & confelle ke Re- 
 Cogniſance mes dit que fuit.un defeaſance 

pury performance des Covenants queux"il 
bo ptr une Co.Ent. 147. 

AlCount ſar Ob g* ove Condition.que un IF. | 
(fur receic TOE ar the. hands of Ma- 

. dam HH. for the. Service of five. years, al 
rate de 201. per:Annum): ſerviret. 

-; H. pur. tour nag mes ſi, W:.m 
devant expiration de term; or-if the faid 

- Madam; H 8, ould diſcharge him upon 

* three. Manchs.. Warning betore 'the term 
expire, then W. ſhould pay ſo muck of 
the ſaid 1001, as ſhould be arrear, and not 
dueto him for Service, according co- the 
rate of 20 |. per Annum. 

Bar, chat: 3. had: well ſerved Madam” 

- until ſuch - a_ time >. and--then- -ſhe-, iſ- 

Fry him rape; Services 20 
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Ad Oblig onem cum Conditions þ & fol: 
tione denar” quando frater quer' perfeni 
ret ad ztatem 21 ans; Ee fi frater' vhiree 


ſohit” ſorori 


de parcel al deux del EEE 
Et que- Plaintiff exhibired a - 
Defendant devant les atiters | 
vient due. Repl,le Plaintiff oth th 
un del payments en la bar,' 7 pg 

Al Count (port per le /Governour & 
Indis Company vers un de lonr P 

- ſur Oblig' ove Condition que Def, 
roit ſon ſervice , & rendriſt ſon account. 
Bar, quod Def. bien & veray feſoit ſon 'ſer- 
vice, & rendriſt mogenem accordant al 
Condition, Is.a%7." 

Oblig' ove Condition . quod Def behe & &- 
deliter exerceret iom Bllivi circa ſta- 
eum Quer”; al que Def. pledes tions 
performed generalmetit. *Rep!,q 
non executus fuit 'officjum 7 fatus 


hon ver” bene: & fidelit” 5 juxra Condition;-and 
how, Id.z55: - 3:4 44 
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A Debe fur Obligae Det. ledes en bar Ar- 
mtr del Ann _ 4 
, pur payment uity duranc 
-»yie del Eſtranger folvend' ad Feſta 4n- 
munciationis & rl 4 vel on 20 days, 
; per equales portiones. q 
Def. & deux amers queux fojent quod 
Eee quo tunes Epi 2 
&r'; re- 
' , queſt, within one Month, deveniytouſige 
ove un auter Surety tanti” Ec 
+  averre aſians durante te: vie = 
*Eſftranger, & que: 1 \moruſt/rali die, 
=” les deux auters parties al Articles, = 
«Def. font en vie. : ? 
les Articles ne fuerone faits, pro hr 
-queDef. 8& un del deux /parcies nominate 
{-tarntummodo fine 'alrero- devener* oblige. 
es a hoc que le Def. & les dewe aurers 
Fs. nod {cripr? ſterer? rene?. Def.demur 
y: Adjudg'd an ill'Traverſe, Winch 
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Quod " recepit. antwatim pro 4 aw Bs $. 


P 
Modus Int.1 78. 


Al 2 jours de payment, Re.Ene.r 84/18 ; 
>imile ove diyers jours de- ne _ 
18 5. ter," | | 3 ww 


Simile, quod folvit- denar CR = 
0 185. HY | 


OT: ove 'r 
TE Plactt. gen: » Speeag | 


af ks Othe ations ubi Def. packer eral. 

Oyer de cheſcun ſeveral Cond, 
pot 1 Brownl.Lat.191, 

Condic' pro folurione dena re 
. querentis 4 Roms cum certifications fi 
proteſtando, quod non. fuit ibid 
Cito non, tulit Certificat? inde. 
ove ibid, (& tulic Certificat', py" 
43- FS 


Sur Condition: ſoltere querenti 20 1. ad fe 
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y - ttt no man crfinarit... mns1 5 3 
ref, 4M * Bar \alQbligation' Vicecom. | 
nd}. ' inde;y, 3 Br. 137+) in;Gon: Bo R. 
""; F .1 86. Gtimen, 402« Placita-gem & 
"" e266 fiidtnd ot 33 lm Ho yend 
Der fur Obligation ove Condition fore yerum - 
i BK  Prijonarjurts | Bat, ' quod Oblig! fur fait} 
» | <oloce OG LEE: Star; ubi Deb. fpic 
nd fl 22 per Liberaze far Sraruta-Sraple, De- 
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Ad Oblig' ove Condition de payment de 
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" ho had not lexecured withour Warninr bf 
the Sheriff firſt err per 'and thar he had 
periormet all che other Corenans, ' The 


Plaintiff replies and affigns a Breach per 


Eſcape, Winch. Ent. p. 193 ad-197. Norton 
and Simms Caſe , Reported in Hob, fo. 


Wm 12. CE 
Condicion to perform Covenants, contained 
in Articles made between the High-fheciff 
andr the Undes-fheriff. The Defendant 
pleads General performance. Repl', that a 
Firri facies was for to levy Debt and Di- 
mages; and that the” Under-ſherjff had 
levied parr of the and reipeliall the 
Writ, but had'not bronghte che Mony into 
_ Court, or paid this to the Phinriff : De. 
mur'+ general al RepF, Winch: Ent. 22/9 ad 
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pris firr Comtmmorr Procefſe; & que fait" 
R13sfar.Ca. fa. hors de'Chancery, &'pur 
46n DV» fiſt'&&5/ Obligation. Demur 


"dE Tt. 29 Y; © BAD « eo Po 
Bir-per Strts 24H. 6. Oe \erting PHontieo 
bail ; & que unCapias oft iſſue Hh | 
rely fits Sear: | Seb Ke" Exterrd T 


& que le Oblig' fuic pris pur 
Per te Pirie al of det. 
'vam'Rbreve de ' Tr: 


cuttor Fees.” Special "Dem ,. tt 
Bond is void." Bmy/ls Coſt, Latth.'p..20. 
Winch. Ent.p.3 344335336. Vid. With. Rep. 


to.19 & 50. 4 
: M m +. 


a ada bt Xa. 


me Aden bod ane. 6H. 4.5, i. | 
bn] 
«> 
g=N 
mf" E: 
I 
bh. 


520 


Un Cable des Pleadings- , 


Bar per Acquittance, Releaſe. 


P*: general Acquittance: Repl, quod re- 
laxatjo Non eſt faQtum, Ra. Ent. 2974: 


Placit. ow & _—_— acne 


Releaſe pl acl mg lacit. gen. &: ſpe. 346. 

Bar per Ag AEDs le breve, Judgment 
de ak. OVe my ut an an - 
tained en le Acquittance Te 
debt. Rep, NE eG. 
Plac. gen. s ty O [as 529, ZI. 

Any un Obligors, 14. 349. Rs 

mt.1 

Releals | Dleaded primo deliberac', Placgen.& }| A 
Jpec.345,349- 

Acquittance pleaded poſt Darrein continu- 
a » 349. 

Que puis Darrein. contin”, Plaintiff delibe- 
ravit al Def. Acquittance del Debt: ove 
averment que ceo eſt meſme Maney, Rs. 
Emnt.180. Brownl. Lat. 187, 

Releale pleaded-, & non prof ſuperinde 

R © eo 272,, ; 
er uietancie e denario 
_ a deb faper TER fa 

Wa EA 74, 4. 

AIC Conn en qjpage; ſar bill pur. 
deniers, & cn Detinue pur £ 
Chival & furniture. / Bar ey NY Us 
touts Aﬀtions, RepP, Non 0 fatum » 


"4.286, 
Count 


- Un Tabledes'Pleading#;” 521 
Count ſur bill pro 101. Bar per acquieran- 
tiam mentionan* quod billa- non poteſt 


inveniri, & averment quod eſt ead' billa. 
Rep!, Non eſt fa&', 14.201. | 


Pleadings al Arbitration Bonds. 


- Award', Placit. gen. & ſpec. 
248. | 
Nullum fecer* arbicrium,Tump.I 5 5. 

RepP, quod fecer? arbirrium & afligne la 
breach ; & Rejunctio nul tiel award, 
Tompſ.1 79: Co.Ent.159. "4 

Detend* pleads payment folonque Arbitra- 
ment, Pac. gen. & ſpec.284. . 

Al Det ſur Bond, Def. prie Oyer del Condi- 
tion (que eſt a performer un award deſtre 
fait per ſeveral Arbitrators ou al performer 
PUmpirage fait per un Umpire, ) & puis 
plede nul Award on Umpirage fait. 
Rep!, quod les ſeveral Arbitrators font 
nul Arbitrament 3- mes TUmpire ad faic 
Umpirage, & affigne breach per Defend 
pur non-payment agarded. Rejoynd*, nul 
tel Umpirage, Vid:an, p. 190,19 1,192. 

Pacichm al Obligation pur performanced un 
award,quod Arbitrator non detiberavic Ar- 
bicrium ſaurn ante'talem diem fecundum 
ſubmiſſion, Tomp-147. Vid-Townſ: Tab. 
Bar al ObP, Vid. Stat. 23 H. 6. Tomy. 

211. 
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1 Br 82, 

Quod quer* non dedit Sal nitrum ad faciend' 
pulverem bombardicum Quod Def.obtulir 
deliberare. fenum quer* quoliber -Anns, 
quod ipſe recuſavit accipere , & quet%nan 
miſit equum Def. paſturand?. RepP;quod 
non obrulit fenum, 'Co.Ent.1 27. 

Quod quer* recepit-8 s.- annuarim pro firma 
terrarum ; Et quod -Def. in fine termini 
fuit parar' feoffare - quer? de terris & quer 
non venit ibid, - RepP proteſtando, quod 
non recepit 8s. annuatimypro placito quod 
non recepit in ultimo Anno , | Ra. Ex. 
152. TR 77 | 

Bar. 
AI Conditions de terris,, & Covenants en Tndes 
ture, &: Articles. A 3:0 


: 


Conditions performed. "w | 
Ondicion de terris aſſurand'; Bar$ quod 


quer* non Trequiſivie. aſſurance: Rep! 
quod requifivit Def. Conveyare ſecundum 
Conditionem. Rejo. .quod non/requiſivit, 
Yelw.4.4- TCS 

(2.104 parartus fait facere relaxation' de terr 
& Levare tnem, ted quer? non requifivit 
Co.Ent 65. 
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Quod quer” recep! annuatim 8 s. pro firma 
terrarum; Er Def. in fine rermini venic 
: UF cum fatto feotfanienti ſuper terras,& quer* 
ſeu aliquis pro eo non venit ibid, Ra. Ent. 
' $2. 
: Quad paratus fuir facere aſſurance quer* ad 
| <jus cultagia 3 8& = deliberavic quei* 
omnia [cripta. Reph ptoteſtand*,quod non 
4 dcliberavie fcripta , pro placito-quod re- 
quifivir Def. venire coram Juſtic* de 8, ad 
copn” finem & -obtulic ei 6s. 8 d. pro 
caltag', Reja. quod non obtulic ei 6s. 89. 
Id.1$2. 
d  Quod quer* quiete gaviſus' eft terris feoffar? 
x indempri de prioribrs titulis,&&c. Er quod 
-  quer requifivir Def; & filium figillare 
(cript” relaxationis. Quod Det. figillavic ; 
led filius exiiten' minime Liceratus requi- 
fivic ſcript” de quer?, ut oftenderec viro 
» | <eruvito il forert juxta Condition',quadquer? 
recuſavit, per quod filius non»figutlavic 
(cript; Et quod quer-non- requiſivit n1lte- 
nor” alluranc”. Demur* inde,2 C.1, 
Quod Def. per ſcripe' feoffamenti ſecir quer? 
d BY lutficien' ſtatum ..in.rerris; Er quod tuic 
Pp exoncratus de incumbrancia , Vets Entr. 
M 235+ 7 ' <Mr2y! 
i, Quodl cenementa non: fuer” onerata prioribus 
| barganiis,&G 2. Ch. 1. : "Hp 
ris | Condicion.;de quicta occuparione , alſuranc 
it, hend? 8. {Criptis deliberand'. Bar, quod 
qver*..quiere gavitus eft terris; 8 quod 
ul | Det. & alii- tec? ,omnes alluran.? © per 
quer” deviſat?. Er quod Def. deliberavic 
3 omma 
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omnia ſcripta. Rept proteſt", &c. 
cito.quod un N. Aevirnge devine 
laxac?, que fuic oblat? Def. har 
recuſavit. Rejoynd. quod non Vit 
3 Br.156. 

Quod quer* non fuit damnificat ratione pri. 
orum conceffion',&c. Co. Ent.bg. 
Quod Def. procuravir 7. & al dimitter 
quer” pro annis per ſcriptum ; Er quod Rex 
H. 8.dimiſfit al M. pro annis, durante quo 
termino quer? non potuit inquietari ve! 
damnificari per G. RepP, quod Rex þ. 8, 
dimilit predict? M. reſervando arbores & 
Rex Ed. 6. grant le reverſion & arbore 
al . in fee , qui demiſe per ans al G. fans 
impeachment, qui per ſervientem fuccidic 

arbores. Demur, I4em 138. 

Quad quer* quiete gaviſus eft rerris dimills 
pro annis quouſque Def. ſurſum reddidi 
heredi, Repl?, quod non furſum reddidit, 
Ra.Ent.182. a 

Quod dimiflio fuit ſub Conditione reintre- 
tionis pro redditu aretro. Er quod hers 
reintravit poſt Feſt* pro- redditu inſolur. 
RepP, quod intravit ante Feſtum; Ide 
183. | +; 21 

Quod Def. non impelivit quer? capanbyy 
leflion', & hee panes" potuir '$ 
quiete uſque talem- diem , quo die-quer 
dimiſit il]a pro annis per indenenr) Repl, 
quod quer? intravit in terras & Vvoluit 

_— ſed Def. permanſit in 

_ . Er traverſe 'le demiſe ,- Co- Em 

5. 
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Un Cable des Pleadings. 525 
Conditio ſolvere redditum quarterialem pro 
renementis dimitfis, proviſo quod ceffaret 
ſuper explicatione: Bar, quod terre de- 
ſcendebant filie infra ztat* in gard le Roy, 
-/ grant cuſtodie al Leſſor , Heir ſue 
ivery & prifſt baron qui enter, &c. Er 
quod Def. ſolyie redditum uſque expulcon? 
Repl' quod non expulit,8&c- 3 Br. 1 53- 
non fuere —_ terre in Com unde 
Def. habuit reverſionem. RepP quod B. 
fuic ſeifitus de terris cuſtumariis pro vita, 
& reverſo earundem ſpetabat Det. De- 
mur?* inde, Co.Entr. 137. +65 
Det ſur Oblig' al performance de Covenants 
fur Ind*; Bar per performance general; 
RepP, quod terre non fuer? talis gnnui 
 valoris; 14.635. 
dimilis bar; Repl. quod non ſolvit redditum, 
Ra.Ent.1S3. s 
Smilis bar; Repl. quod die Dominico Det. 
intravit,8&&c. Rejo. quod alio die intravit 
pro redditu & traverte, 14.1 84. . 
Similis Conditio ; Bar, quod Det. in fine pri- 
mi anni ſurſum reddidit terminum & du- 
ran' eodem anno tenuit omnes can- 
ms Repl. quod non folvic redditum, 
163. | | 
Ad Acion? verſus virum 8& uxor” ſuper Oblig' 
fat? per uxor” dum ſola tuit de perfor- 
matione Conventionum in Articulis ; Bar, 
per Conditiones performat”, Repl, Quer' 
proteſtando , quod Def. non performavit 
Conditiones,8&c. Pro placito, quod B. dum 
ſola fuit intravit ſuper poſſeſſion” querentis, 
| M m 4 & 


©. 
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& ipſum moleſtavic in poſſeſſiont clauſi ig 
Artic? ſpec. Rejo. Def, proteftarido;quod 
B. non intravit ſuper poſſe]. Queer” pro 
placito quod B. non impedivit querentem 
prout replicando allegavit.  Rejo. per ma- 
nurenentiam replicationis ,” 6c: Iſſue infle, 
2 Browne 64,65. % ER 
Bar- per Conventiones performar : 'Regl, 
quod poſt impetrationem Originalis pre- 
miſſa fuer? ruinoſa pro defettu reparatio- 
nis, 14.68,69. | - 
Bar per Conventiones performat?; 
Quer'-proteſtando, quod Def. non . 
mavit Conventiones aliquas in Artichlis 
ſpecif. Pro placito quod Def, non olir 
redditum ſecundum 'Articulos , Idem 70, 
71. | 
Bar by Covenants performed;Rep1,quod Del, 
non afſuravit quer” & hered' ſuis q 
Aulam ſecundum formam Indenture, Ia, 


77: 

Bar by Conditions performed ; polt Oyer, 
I1d.94- 

Repr, quod Def. non performavit, &c. Pro 
placito,quod permiſit partem premiſſorum 
jore in decaſu, 14.95,96. | ; 

Bar per Conventiones performat}; Def. poſt 
Oyer del Condition pledes Indenture & 
performance; videlicer, quod ſolvit redd- 
tum durante termino, Co.Ent.131. | 

Cod reparavit domos & ſepes, 1d.ib. 

Q10d poſuit grana in horreo, 14.1b. 


a 


Un Table des Pleavings. 527 
uod terre fuer? exonerar* prioribus barga- 
niis;&c. Co-Ent.65,1 35,147,035. 

Quod habuir poteſtatem vendendi, 7. 135, 
147, 635: 

Quod fuir 'ſeifitus in feod* tempore Inden- 
ture facte, 14.149,6 25. 2: 

Quod pater in vica & filius poſt cjas mortem 
quicte gavif. fuer' terris © yendit', Idem 


=> 
5* 


1.47. - 
Quod non habuit aliqua ſcripta que delibe- 
rare potuit, 14.1 35. 

Quod confblium querentis non deviſavit, nec 
__ requitvit aliquam affuranc?, 14. 
201d. 

Quod quer* non requiſivit ſcripta vel copias 

ante: Feſtum, 14.6. 

Quod non aravit terras, 23 Þr.1 68. 

Quod performavit tales Conventiones ſpecia- 

| liter : Er quoad Conventionem de terris 


S535 SES S$38S PRESSE 


ld, non arand' placitat ſtar' de terris tenend” 

in cultura. Er quoad alias Conventiones 

T, performavir* ſpeciali. Demur inde, Co, 
Ent.131.” | 


ro f Quod qure' non requiſivit novam dimiffio- 
m nem : Er quoad omnes alias Conventiones 
performavir ſpecialit. RepP & Demur?, 

th Mngyg | 

& Quod '2 Lefſees vel Exec? non. araverunt 
[- aliquas rerras przrer, &c. Et quod perfor- 
maver” omnes alias Conventiones. Rep, 
quod- Defend. 'exiftens Exec* de Survivor 

Lelkee aravit terras preter , &c. Hue inde, - 

3 Br . 16 J 4 
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523 Un Table des Pleadings. 

Conditions performed generally : Repl\quod 
Def. permiſit Molendinum Aber 1. di- 
miſſum fore ditcooperr* per quod corruit, 
3 Br.17I. 

Detendane pledes performance des routs-Co- 
venants generalment. Rep!, & Iflue inde, 
Co.Ent.66,132,133- 

Performance des tours Covenants pleaded ſpe- 
cialit?. RepP, & lIflue inde, 14 63. 

Al Covenant de frumento deliberand? ; Bar, 
quod deliberavit: Repl, quod non delibe- 
ravit, Vet.Ent.2.34. 

Simile quod fuit paratus ad deliberand” & 
inde dedit dotitiam querenti, &c. Repl, 
quod ſuper notitia quer? acceſſit ad locum . 
& requiſivit de Def. trumentum quod recur 
lavitdcliberare. Rejo.quod non deliberavit, 
Id.ib. 

Non damnificatus pled', Cl. man. 392. 

Replic al Conditions performed, 14.433. 

Ad Oblig' ad performand' Covenants ſuper 
Indencur? aflignationis Literarum Patent; 
Bar per Condition performat', 1 Browne 
4- 

Bac per Condition* perform? ſur Obligation 

ad performand* Condic? ſuper 1 r 
barganie & venditionis terrarum querentl 
per Def. Repl? proteſtando, quod Det. 
non performavit Conditiones ; Pro placito 
ww _ implacitat & cou js 

r requiſition pro parcell terre. 

quod _ wie —_ fuic predia? 

parcella terre, abſque hoc quod inquietat 

& vexat' fuit,8&&c, Surrejo. quod imp _ 
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& vexar' fuit,&c. Exit' ſuperinde, 1 Browne 


207, 
The Defendant prays Oyer of the Condi- 


tion, which is for performance des Cove- 
nants in Articles: Det pledes pro quiet? 
enjoyment, RepV entry pro Rent. Rejo. 
Surrejoynd. & Rebutt', Mod. Int. 18c. 


Iy2, . 


3 « 
Bar, quod Def. ſolvit & cuſtodivit omnia & 


ſingula Conventiones, &c. in Ind. ſpecific”, 
Cl. man.2.29. 


Bar per Conditions performed. Rep, ger 


proteſt”, quod Def. non performavit 
ditiones, &c. Pro placito , quod B. dum 
lola fuit intravir ſur poſſeiT. quer* & ipſum 
moleſtavie in quietra poſſeſl. clauf. in Artic” 
ſpec': Rejd. proteſtand?, quod B. non in- 
travit,&c, Pro placito, og B. non impe- 
divit quer* prout replicando allegavir. 
Surrejo. per manntenent?: RepP & Exitus 
inde, Browne 


64,65. 
Pur performance es Covenants cn Inden- 


cure de Leaſe , fur que Def. recite les Co- 
venants de ſon part & pledes performance 
deux. Rep proteſtando, que Def. n'ad 
formed, &c. Pro placito atfigned un 
teach , que devant Leaſe fair un P. FE. 
baron del Def. fuit poſſeſſ de meaſe de 
que, &c. & que les Governours de New 
River fuer? ſeile de Watercourſe ipecified 
en le Leaſe, & demiſe ceo al Det, & 1a 
baron pur 21 ans, fi ils ou un des cux 
ramdiu inhabitarent in Meſuag' illo. E: 
que baron & Def. fuer” inhabitants en _ 
x - quan 


bd; is 


"Y 


539 UnTabledes/Þleadings; 
quand Leaſe fait fuit al quereari & que 
ils recede del inhabitancy del dir -meak 
pur que le Leaſe faic per Governours fyit 
determine, S& ils divert le .Watercotwle, 
& i{ſint ne poir ceo enjoyer. Detendan 
Demur generally, YVidian 183,45. 
Oyer del Condition pur,performer des Cave- 
. nants en Articles concernant renting, des 
Mills, & pledes que Leſſor tuir fcile pur 
vie de feme , &en ia droit & mo1?, & la 
teme enter. ; & que il ad performed; bes 
Covenants jelque cutry de feme.- Rept, 
afligne un; breach .pur non paymeat. del 
Rent en vie de Leſſor, ,1d.186. | 
Conditions performed. ſecundum tenorem 
bille cum deliberatione., averiorum-. cum 
incremento & conduct, ÞP/ gen? &: ſpec'282 
Pur performance of - Artigles pro reddiu. 
Pledes quod querens Re "Decodtar ,, & 
quod Def. folvit denar” 


#3&%S ® 


miffioners de Bankcupgy, Zawpſc1 66. 

Oblig' a faire Ailurance;; pled* Alljrance de: 
viled pet Councel, - 1d; 189, Ec..Repl', & 
Demur.._..-... -.... 


Condition a faire un Marriage Settlement. 


Repl, breach pur nemy making ,un ande- 
feaſable Eſtarc, 1d.191. NEE 
Def. prie Oyer del Condition que eff 4 Sur- 
render un Copyhold-Eftate abuſe del quer 
& es heirs, & que Plaintiff. enjoyera , & 
donque pledes Conditions - . performed. 
Repl', & monſtre pluis eigne Eſtate d'un 
que enter ſur Juy. . Rojo. - quod non 4n- 
travit & luc, Vidien 173,174. . ME 
; vail 


Allignar' del-Com- 
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Nate fur Condition & Faire' aſſurance des 
terres, & auxy @ ſaver harmleſs le quer® 
& tes dirs terres verſus H. & C. & 
ſpectal non damnificatus pleaded, Co. Err. 
197; 

Condition que Leflee' gauderet' le terre 
peaceablement ſecundum le Leaſe. Bar, 
que-Quer! ſurrendred Ia Leaſe, and 
took un novel Leaſe, -&* que" renuir 
terre  peaceablemienc - jeſque* Pentry per 
force del Surrender!  RepF-nom furſum 
reddidir, & la illus, "Rs. Enr."t82. b. 155, 
8&&, ei 55 033 SD 30 

Det verſus Execiutor; Condiridn: que Tefſee 
gagderer rerres peaceablement,'&e, Bar, 
que-:Leffce renificidia' terre” jelqute Vheire 
entered put nofpyyment del'Rent, 1deps 
1 $3,&C5 7 PUP TEEN 1 

Pur quier” enjoyint © Bar ; quod* Def. & 
afſienat ſur '-expalſi faer? per” B. Comir? 
Elſe ———_— Def. /8& #lignar {ni 
pacitiee gaviſi: taer?. © Rejoynd? "ut prius, 
quod- B. Comes" E/ex* incravie faper pol- 
ſcffiow. fuam, 4-Browne 8x: 1 0" 

Quod Quer* quict&/habuic & gaviſifuir boſ- 
curt:& maremitiiy; abſque -Iht&frupeione 
Detendentis ſecundum formai,*&e.-2 Br. 
rot. _—_— 

Conditions performed pleaded, que foie quod 
Def. non clamaret dotem in terris callfat”. 
RepP, & monſtre te claime. 'Rezo. quod 
non clamavit modo & forma ,- Tompſon 

' 198, 
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532 Un Tabledes Pleadings, - 
Def. Covenants, quod quer* quiete gaudere 
un Leaſe. RepP, & monſtre le breach 
primer Eftate fait per Def. Rejo. quod il 
fuit infra ztatem tempore confections del 
primer Eſtate, Surrejo, fuit plene ztatis, 

Tompſ. fo.1 00. wr” 

Defend. pleads performance particularment, 
Repl', & afligne un breach en un des parti 
culars, Co. Ent.27.b. 

Pur performance de Covenants en un Inden- 
cure del demiſe d'un Wine- Licenſe : Bar, 
puis Oyer Def, monſtre Vindenture & 
_ Roy faits al Plaintiff, & demiſe 

el Roy, per que le grant & PFIndenture 
devient void; and that until ſuch a time 
they had performed the Covenants ac- 
cording to the Indenture, Demur* general 
al bar, Brownl.Lat.21 1. uſque 216. 

Bar ; Def. prays Oyer del Condition , S puis 
plede que les deniers fuerone d*eftre payes 
apres retorn del Neife diretment 4 Bar 
tam al Angleterre, & la Neife fuit 
perde en le Voyage , Brownl.Lat.246. _ 

Repl, quod Def. non reliquic aut furſum 
reddidit tenementa r__ juxta Cot 
ventionem, ſed cuſtodivyit polſeflion” ultra 
tale tempus, 14.257. Je. 

Condition to ſurrender a Copyhold Eſtate 

al ufe del Plaintiff : Bar, que le Defendant 

al Court tenus ciel jour ad furr 
ſecundum etfe&" Conditionis, Winch, Ent: 

P-2.41. 


Conduit 


7-26 


SEE=T og , 


ſon's Entries, p-177,1 78 
Condition pro wo” be 


Rejo. & Iiſue ſur le 


Un Table des Pleadings, 533 
Conditions performed. 


feme dum ſola fuit verſus baron & 
feme, Executrix del Obligor. Def. prie 
Oyer que eſt pur performance des Cove- 
nants en un demiſe pur un Ann abſolute, 
& polt fin? Anni tunc (fi partes agrea- 
r2nt ) pro tribus Annis extunc prox? ſe- 
fſquen' reddend? annuatim durante rer- 
mino 4o L ad 4 terminos ; & Def. dic?, 
quod Teſtator uſt enter & tenuic pur un 
ann & per ſpatium Anni il uſt performe 
tout ſon partz and Breach aſſigned pur 
non payment del 101. pro uno quarter? 
cjuſdem Anni: And the Defendane' D=- 
murs, eo quod nullus redditus fuit debit” 
ad idem Feſtum (exiſten' primo termino) 
pretendant que. reſervation del Rent ne 
extent al primer Ann ; mes Court tienc 
que ceux parolx (annuatim durante ter- 
mino) extend ad primum annum , Robin- 


DF per baron & feme ſur Oblig” fait al 


& quieta occupations 
unius domas, & bar per Condition per- 
formed ; & quod quer' vel affign* ſui non 
deder*notitiam quod domus indigebat re- 
parationibus-nec fuit ullo modo damani- 
ficat'. RepP, quod quer* dedic notitiam. 

Novicw Rob.Entr. 179, 
I 80, 


534 Vn Table des Pleadings, 
Bar per Conditions performed z & Demur 
" inde, 14.189, 

Ad Obligation' cum Conditione pro pe 
mat' agreamenti in billa ſpecial. 
pric Oyer del Condition , que eſt 
Det. ſuper rationabili Premunitione » 
tervaret agreamenta in-billa;z & faceter 
ulteriorem afſuranc* &- ſurſum redderet 
trotum incereſſe qualit ' rationabiP devi- 
ſacur per-Concilium. Barz quod Def. non 
tuit rationabilie? Premunit” ad' reddetd. 
Evidenc? - al Plaintiff , & quod Concilium 
noi deviſavit, Rob.r97,198. 

Placicum ad Narr* fur ſcript” Obligar ad 
performand' Articulos  agreeamenti ubi 
Articuli ſpecialit* placitatirur. Repl'; quod 
Def. non- performavit Arriculos agrees 
menti, 14.229,2.2$. 

Condition pur performatice of Covenants 
brought -by the -High-Sheritff againlt the 
Security of his Un Sheff. The De- 
fendant afrer Oyer- of” the Condition 
pleaded, there is not any--Covenant on 
the parc of the, Uiider-Sheriff. The 
Plaintiff prays Oyer” of the Indentrrs; 
made between him- and his Under- 
Sheriff, ;and Demurs to the Bar , Wine. 

Entr.3 19,8, 


AQ 


- 
_ 


mt Sid 3. 


« 
4 di3 34 


Ar pet WS 55 4 icthninc, al Obli- 
Br gation conditionat” quod! Def.” non ma- 
ricaret durant vie 'del' Obligee fans afſehc * 
del Obligee.” "Rept; quod Def.-maritaVic 
eri vie det Obligoo ; & Deinur' "inde , 


T7 wn? 194} * 


Det. 6 prie Dyer det Condition que fuit quod 


inyenifet l& Plaintiffs Daughter (que'## 
married) & fes Fits boyer 8 f, n= 
& ſuperinde pledes | Conditions'f erformed, 
Mod. Int:p.266:5-1:10 Jo 
Pur performing Conſiderations ſpecified in a 
Condition Plae! gan. © ſp: 34 $0011 
A' Obligation pto” fideli cexcciitione - 6ffcii 
Mer reg a Tompſ:1 195." 
pr 8 4 non payment d'un' Poſt-fine col- 
luy;, 1d.199,209. 
tarper Coin Performed. uc- "Rec6gni!, 
t Browne 
Condition! $2 releaſer un*Obligacion: ; : Dir 
quod requilics Acta tric: 'ad- belax- 
_ 7 Roe ſeriptum relzxationis Ge- 
remuife "Demur' ihde4” Dyer 
Her 


Bat vol Judex Curis* Phoroyar hon appimn- 
ctuavir Def. facere aliquam iqlptarjodem, 
Dethur® inde; 'Co 'Exit!1 . 

Condition de Sententia in CuriaBealefiaſtics 
de Teſtamento. Bar quod appellavir: 2 
TW Wt Hen.317. 


N-n Condition 
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536 wu abjeves Pleadings.; © 
Condition, that the Defendant ſhall pay ſuch 
a Sum to«;(wah.'3 'perion. as the Teltavr 
ſhall name by his Will upon aday, 
aftgri che death. $a -aþ&.iTeſtacor, - 
That tha:T 
_ perion. by. fup 
. thouldbe: > Ju 
{olvit leguntamfor | 
general, Winch. o_— | 
: muay's Caper: _ ts: | 
Syr OQblig? > O8 Coir _— 
. Char \Nonfuit- __ e,P 
_ & le-Detengdant: Def. 
| dependant tempore con angk 
 lig*3dd-254 : (04361 TTHRLO k 
Condition A » rmes. Cove 
Leaje pus; ABhs. -Part;,any 
part en.jg Cl ing 


ovppant. Def,; dic. 
& al Affirmative Cory 


forgery enefal 
que De ſt of xg 
Kip. ; pi pee 
4 MarGe., FT Rene 
part, & le Defongh. 8 
denics Entry 8 PEjecment 
JPOunens He Pre QuEr's,: Boker and, 


id. le Cafe (4 yi 
Q. If the i —y have, 
p Ms: Replication , that. he deman 
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Count fur CO for makin 


(viz.) That if a of Corn of 'right 


" belongs to the Plaintiff ; that then if the 


Defendant pay to him 2o }. within a 
Month after demand, then the Obligation 
tohe void. Bar proteſt?, That the 20 1. 
was never demanded ; for Plea , that the 
Crapdid not belang to the Plaintiff. Rep, 
That: the Plaintiff was feifed in Fee of 
the Farm on which the Crop was grow- 
ing, and ſo the Crop of Right belongeth 
to him. Rejoynd. N.S. was ſeifed in Fee, 
and Leaſethto RS. for 21 years, and Co- 
venants that R. S, ſhall have the Cro 
growing” at the end of the term. R. 
makes 7:8. Executor ;. N.S. 
verhon to the” Plaintitf, &c. Winch. Entr- 
P3099, * ; 

a new 
Leaſe: Bar, Thar the Plaintiff had not 
tendered a'Leaſe co : the Defendant, and 
Demurs ; the Demurrer was good, becauſe 
the Detendant was - bound to do- the fir{t 
AR. Q. 14.308, 


Count fuo Obligation , to acknowledge a 


Fine before fuch a day: Bar, Thar the 
Phintiff had not proſecuted any Wrir of 


Covenant, or other Writ, for levying the 


Fine. Repl, That he who was bound to 
levy the: Fine (before the time in the 
Covenant to levy this) had made a Feoff- 
ment in Fee of the Lands which were to 
be compriſed in the ſaid Fine to a Stran- 


| ger. Special Demur? inde, becauſe the 


Re- 


Nan 3 


£ +3 
4 


Un Table des Pleadings.' 53+ 
Count ſur Obligation ove ſpecial Condition, 


grants the Re- . 


- by 


533 Un Table ves Pleavings, J. 
Replication doth not anſwer the Plea ia 
Bar, Winch.Ent.3 31,332. oO” 

Condition to pay ſuch a*Sum for the Tithes 
of W. if upon Trial between the Eatl of 
L. and the Biſhop of C. for the ſaid Tithe, 
it appears that rhe EarT'had-no rightto | . 
them : But if upon Trial it appeared:the 
ſaid Biſhop had no right to them, then 
the Condition to. be void. 'Bar, rhat:there 
was never any-ſuch Trial. Demur' inde, 
Id.p 337: 


| 


ads. ad... te. Des ann RSG. 


. 
« £33 


Bar per Ceoncord. 


Oncord pleaded in Bar devant jour;de 
payment contenus en le Condition ide 

Oblig”, ſcilicet , quod Def; ſolverex quer 
32s. in fatisfaftione 101. in Canditione 
{pecificar?, ic etiam- de omnibus aliis.debits 
Tranſgr?, &c. que Quer* clamaret*vetſus 
ipſum, Super quo Def. poltea *(&- ante 
rempus folutionis in Conditione) folvit & 
ſacisfecic quer? pradict' 30 s tam in-1; 
fat predit? 101. in Conditione* 
omnium aliorum debirorum, 8c. Jecut 
dum formam. & effe&tum agreamentii il-Y Pe 
lius. Et pradia?* quer adtunc & ibidem 
accepit & recepit predi&'-30s, de-DeÞ} in 
plena fatisfactione inde, Repl 
nul tiel Concord ; Pro placito-quod Det. 

10n folvit quer*-przdia? 30 5. prout, Kc. 

Fc exitus fuperinde, Brownl.Lar. 190% i 


A 


% 
8 


s 


) 


Quod ſcriptum 


Un Table ves Pleadings. 539 


A bill Penal pro 801 Bar, quod Def. com- 


putafſer cum quer” & invent” fuit in arrears 
in 321. przterquam-801. Er quod agreat? 


- fuit quod Def. folverer le tout (viz.)1 121. 


{uper talem diem. Et intraret Recogn' pro 


« ſecuritate, 8&c. Et quod folvit ad diem 
' ſecundum agreamentum. Plaintiff Demur” 


generalment. Per Cur” male plea, F/mnch. 


 Ent,170 


Bar by Statutes. 
Bar per Stat. IUſury.” ' 


Ar al Obligation ove Condition ad fol- 

vend* 33 1. fi E. foret ſuperſtes cali die, 
& fi defun&t tunc 26 |. tantum tk 30 1, 
mutuat”*, Co, Ext.p.4 68. | 

Rum fuir pro” ſecuritat 

folutionis 30 L -pro-doleoOlei empt” quod 
Def. pottit erfiere' pro 25 l. in-pecuniis 
numeratis, &- verum pretium inde fuit 
251. Rejo. quod verum pretium fuir zo |. 
& Traverſe quod verum pretium tuit 25 1. 


- 


Ka. Ent.689. 


Per Stat./ 37 :H. 8. revived per 13 Eliz. de 


Uſura reformanda'; | ubi Quer — 
5o'l, 98. 4d. pro differendo diem folu- 
Cank wank 165; 8d. pro quinque men- 


ſibus.* RepP quod Obligatio fata tuir Juper 
honam Confideration* & Traverſe le U- 
ſury, 1 Browne 201, 292, 2 Browne 66, 


67. 


Nn 3 Similis 


549 Un Cable des Pleadings. 
Similis bar” ; Repl® quod Obligatio'faRa fait 
ro juſto debito, & Traverſe le Uſary: 
ef Demur, Judic' ro Lye Browne 0, WY Bal 
Brownl. Lat.2.35,2 36. | | 
Simjlis bar” ; RepP quod: que? gratis accom- © 
modavir, & Traverſe le Uſuty, 'r Brown | 
203. Mp 
Similis bar”; Rept quod .quer* corrupte rs Y Þ# 
ſervavit ſibi 20 s. ſur accommodat? de 71, 
RepP quod accommodavit 7 1. fine conſ. © D 
deratione, Id.ib. _ 
Bar per Stat? 13 Eliz. contra Uſuram, 2 B&, 
85. 5 Rep.Clayton?®s Caſe. 
Bar per Stat. 21 Fac. Tompſ.220, | 
Bar per Stat' de Ulury, Vidian,205- Replipt 
juſto debito, & traverſe le corrupt wy 
ment. | 


Bar per Stat' de Uſury 12 Car, 2. Tompf. 146, 


156,159. 

Repf,quod aliter agreat' fuit,& quer' exiſtens 
illiterar' cepic(criptum predic} id 

CI. Man. 436. | 

Bar per Star' de Uſury, ubi quer* accomme 
davit 201. pro uno antiointegro cum Cot 
dic? ad folvend' 24 1. vel tot? cenrena de 
Hemp, Reb.Ent.216, 219, 218, 220, 221. ( 

Vid Winch.Ext.233,297.. , 

Per Stat” 5 E.6. verfus verdant; Offices (viz,) 
the Office of Underſheriff, Brownl.Lat-216, 
217,218. | 

The Office of Eſcheator of the County 
Wilts, Winch.p.189. 


Bar 


= oo 
- 


r Stat” 18” E;%. de: Gimidfionibus per 
mas Ecclefiafticas, 78/2 3;219-, 

par _ Stat? 23 H. 6.. pur orting' Fees 

Forit'Ucl Repr” 6 Ob Oblip' fa& 

Re na ' fide '& terave t&Extor tion. 

ej per Maintenance delPleny' Rth. Ent. 


1219, ++" 
pf Oblization yi per Star v3 El de Non 
" Heſdehes Tompſ.265 219,559 

Defendant pleads/aV bill Obligatory +6 (chat 1 it 
was made againſt the/Law of the Land , 
in that 'ir' tryed him aganiſt the. lawful 
w_ af his Trade”, Aled: Tod. 201, V Re- 
-plic”. 

Obligation to Performh Coveiidniwin an Ta: 
denture-'of 'Aþprenticeſhip; -Bar per Star* 
Ez." that no Merohene ſhall rake Ap- 

" prenrice, unleſs his. Facher | had Lands of 
'40 5. per anni value, antthar all Inden- 
tres of Covenants /-Ybr-"eAkitig Appren- 
tices otherwiſe; hall Byrd”! yl brow nl. 
22.4 225,” Ro a 193. LEM 


Bar per Tender 


Ucil ad diem in Conditione Def. para-, 

ents fult, 8 obtulit ſoivere qQuerenti 
denarios in Gonditibge!' Er quad Quer 
leu ali ws pro eo non venit ibidew ad re- 
cipiend', Repl quod Quer” paratusfuir a 
recipiend,, & Det. - feu aliquis pro Co non 
fuic pararus ad folvend?, 3 Brown!. 176. 


Placit? gew & (pee 231. 


Non 4 Similis 


| Un Colors Dogs, Mt. 
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Similis bar”, fimilis Replic'; ove Traveck 
quod Del. Gre para ad eee 


220, WY 010 Ate 5:7 non 1 x 
Condic? ad deliberand? Plumbym ad, z hes; 
Bar, quod obtplit ad. deliberang',. & nullus 
venit ad,recipiend”. f Rept quod Detf.. non 
obtulir ad unum diem, 14.244. . '. . 
Det ſur Oblig'.de 2.0 Marcis :. Quoad 265, 
$d. Det. paratus eſt ſplvere, ad 18 Marcas 
reſidue , Bar: per '> Acquittances 3 ., unde 
Exitus, - Ec mi] | dicit-ulterius de predi& 
2Hs. 8d. ReEnt.199. Sa. En1om 
Ad partem debiti per Qbligation , Bar 
foreign Attachment-en London, ad reſidue 
quod ſemper fuit paratus, & profert in 


Curia. Repl quod cali dig quer:. requifivit. 


denarios quos Def. recuſavit folvere.” Rejo. 
uw tempore requiſitionis Def . obtulic 
olvere,& quer'-ill* recuſavit. Surrejo. quod 
non obtulit,Co. Emt.1 41. - 

Placit' al Obligation & Condition' pro ſolu 
tione 'Annualis redditus , qued-Det. fuit 
paratus ad folvend” ad ſeparales dies pro 
ſolutione inde,. Repl* guogd:non fuit 6. Me 
tus ad unum diem eorundem. Tompſon 
i1$1, u T5 

Rejo. quod non fuir. requiſitus: ad folvend” 
Surrejo. quod ſpit -requiſitys. 


1 


542 Un Tabledes:Yleddingg. 


SO WS 
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Un Tablc des Plcadings.. 543 
Bar per coceptane des auters choſcs. 


Et verſus Executor ſur Oblig; Bar; quod 
ante diem in; Condictione Def. folvir 
querenti 30s, in fatisfatione cam debiti 
petit” quam omnium aliarum demand» 2- 
 Teſtatore per agreement, &c. RepF quod 
quod non Plvi in ſatisfa&tione, 1 Brownl. 
I11, | | 
Quod ante diem in Conditione Def. delibe- 
ravit & dedic Teſtatori. 10 carecatas'ma- 
remii in fatisfatione denai? in Condi- 
 tione., Rept proteſtando, quod non cogn' 
aliqua ; pro placito quod Teſtaror non re- 
cepit 10 care maremii in fatisfatione 
debiti, 3 Brownl. 1.42 
Det ſur Bll ; Bar, quod ad diem fſolutionis 
Def. deliberavit.querenti ſex Vaccas in 
latisfacione debiri. quas acceptavirt...Repl 
non deliberavit, 1 Brownl.76. Brownl. Lat. 
169. 
Al Count ſur- Obligation pur. 501. - Bar, que 
Def. & ſa. ſurery puis done un bill Penal 
. pur. les deniers en le Obligation ſpecifie 
en le Count & pur les damages per voy de 
ſatisfaction. Demur? general. Brownl. Lat. 
230,237» tan 
Condition to pay to H. for the ule of B. 
2 1. &c.. in full fatisfation of all the 
HouſhoaldRtuff deviſed by his Father. Bar, 
that B.. became Apprentice to P. (ane of 
the Obligors) pur 7'ans , who delivered 
his Indenture to him, .and diſcharged him 


for 
kd ? 


Us 


- 


' | W | / "© "Y 
544 Un Table des Pleadings. 
for the reſidue of the Term of 7 ans , 


full ſatisfation of the faid 161" Deo? 


inde, Wiach.Ent.186,187. { 
Bar per Heirs, "70 


Et verſus filium 8 hzredem :' Bar per 
riens per deſcent, Tomp/. Pp: 208. .Ra.Em. 
172.ter. Aſh 210. 

Verſus fratrem & hizred' : Bar per riens per 
deſcent, 2 Browne 72. 

Simile per conſatguineum 8 hered 3 
Brownl.12 1. 

Simile per fractrem & hered', filli & herati 
Aſh 201: 

Riens per deſcent oe tertiam parteitsMa- 
neril : —_ priſt Ja t pur ceo, & 
enquiry de value agarded, _ 174 

Repr, A ets per deſcent, 1d.18 r.-- 

Rios poodle nt preter tales terras.: Rep?, 
quod _ habert terras ultra, Co. Ext. 126, 
Hern 31 

Simile Wacken; Judic* ſuperinde, &: extent 
agard, Ra. Ent. 172. Plowd.439s 

Riens per deſcent prxter reverſtonem & re- 
manere cerrarum. Judic? inde , Afb 230- 
 Tompſ.1 59. 3 Hernp. 307.8. . 

Riens per deſcent per baron & feme hared 
przter tertiam partem Meſiag? , Tompſow 
148. 

Simile 'przter reverfionem poſt terminum 
annorum & reddit refervat” fiper dimif- 
ſion". Judgmear inde, 3 Brownl. r76. 


Simile 


Si 


Lin Table des Pleadings. 545 

6imile ſuper dimiffio#? fine reddicu-refervar, 
Hern 307. . TINS | 

Det verſus 2 barons & femes hzred*. Bar 
per riens per deſcent precer terras in Co- 
mit* G. & medietat? in Com? C. & Judic? 
inde, Aſh.231. 

Det verſus un A. & E..uxor? ejus, C.& F.uxor* 
jus ſorores & Ff. 'filium alterius ſororis 
Cohzred' A. & E. plead riens per deſcent 
pizter tertiam -partem tenementofutn. 

\ » Simile-per C. & F.- F. pledes que perd eſt 
Tear iper le Courtehe, reverſion a luy. 
Judic' inde, 14.2 32. 

Cogr” Aion ſur, Obligation infra xtat? per 
Guardian), fed dicit quod non habet affecs 
per deſcent a patre en Fee-ſimple preter- 
quam tenementa ih occupatione cujuſdam 
E. annui valoris 'Toos. & reverſion? me- 
dietat* tenementorum' in occupatione cu- 
juſdar F: anni valotis 10 1, mortem 
A.B: ave fue. Averment A. B. eſt in 
pron vita entry de] Judgment. RepP quod 

ber aſſets vitra. "Exitus inde, 1 Browne 
196. RISES | 

Ries per- deſcent przter Black-acye , & le 
' reverſion de White-acre expectant ſur 
leafs pit aris. Er Plaintiff prift ſon Judg- 
ment de les tenements & reverſion. Vid:ay. 


« 


* && £7 8. 2s . 
Judicingy veckin hzred? ſuper veredidto quod 


habet terras per deſcenfum, Fud.37. - 
Simile ſar riens per- deſcent przter, SCC, Idems 


"Fil TY Jud 
+ Ly 


” - 


545 Un Table des Pleadings. 

Jud? verſus hzred” de Gebico levand' de teri; 
unde pater obiit ſciſitus, Dyer $1; Ra. Ent, 
172. Plowd.4.39, | 

Simile de reverſione cum-acciderit,Dyer 373. 
F.N.37. , q 


Bar per Foreign Artachment. 


BY per Foreign Attachment -in_Curia 
Majoris - Repl' quod conſuetudo 
de Attachment eſt aliter quam Defend 
| allegavit; & quod ipſe non fuit indebitz- 
tus. Iſſue ſur Cuſtom ,, & + Certiorari inde 
agard, ' Ra. Ent. 157. Vet. Emi. 117. \ Ra. 
Entr.156, | SEES 
Bar per * EL Kart in Cur' Vic.-Zondon ſans 
Cuſtom pleaded, Ra.Eme. +58. 
Atcachm' in Cur Vic* Lond,ad partem debiti, 
- Demur? inde. Ad aliam -partem tender & 
ncore priſt. Iſſue inde', Co. Em. '139, 
I42. : ' 
Bar per Fogeign Attachment en le Mayors 
Court de Londres ſur Attachment -fait des 
denian en ſes mains demeſnes ,- Vids 
168. 1 
Cuſtom del London d'un; Foreign Attach 
- _ ment pleaded in bar, Tomp/.160., + 
Repl non haberur talis conſuetudd 8& Trial, 
Id.p.177. | : 
Al Count en Det per bill verſus Attornat 
; de Banco ſur bill Oblig? de. 101.” Bar 
per Attachment des deniers en fes mains 
per Cuſtom de City de L:nden en la con 
an 


Un Table de3 Pleadings. 
d'un des Vicounts icy. - Demur? getieral al 
, har, Brownl. Lat.24 1,232,223 2,2 34- 
Bar per Attachment en le Mayors Court del 
City de Exon, 14.217. | 


Bar per Executors feu Adminiſtrators. * 


RE ad ſatisfaciend* Det ſuper ſcript? 

' Obligatorium. © RepP quod Def. fait 

Executor de ſon torr*demeſne , & iflinr 
ne poyent reteyner, Tomp/.156. Modus Int. 
195,199. : 

Condiriops' performed in vita Teftatoris , 
Plack. gen & ſpe 12.28. 

Non eſt factum Teftatoris, 14.3 34+ 

Nunque Executor; 14:35. | 

Conditions performed far bond 'ad perfar- 
mand” Conventiones, 1 Browne 168. 

Plene Adminiſtravit ante Notitiarn, 14.176. 

Repl'/habuic Aflers die Noticie, 74. t 77. 

Relcaſe pleaded. RepP- Non eſt fatum Te- 
ſtatoris, 14.193. EA 

Seperalia judicia obtenta verſus Adminiftrat? 
pro.debitis Inteſtari placicanc' in barram, 
Id.210, 5 

Rep!-(contin* per fraudem, Tomp/on 157, 


IF. £164 
Special -non eſt factum | per-Executors', eo - 


uod 'Fetftaror :exiſtens Laicus lireratus 
fecit querenti Literam Actornat” Concer. 
nen' poſſeſſion”, &c, & non Obligationem 
in Curia prolat), 3/Browne 21% + 


Per 
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Per Executors: Nunquam Adminiſtravit fed 


548 Un Cable des Pteadings, | 


circa Funeralia per un, & n'unque Exe- 
-cutor per alterum. ;RepP quod anus: Ad- 
miniſtravit ſolvenda ita , & alter ut 
Executor,.1 Browne 215. 


Quod fuit Executor-ſimul cum alio qui Ad- 


miniſtravir, & non nominat? in billa que- 
rents, Tempſ.14.0. | CF 
hy Adminiſtrator durante minoritate/ry- 
axavit Quer*. Rep! quod Adminiſtratio 
fuit commiſſa ad folum uſum,: & benet 
cium _ qui fuirt le Infant, Idew 141. 
Stat* Staple & ſeperalia Judicia plead' pe 
——w" & plene Adminiſtc* ulcra,. 
I64,1, 6. (C34 f E 44 W; 
Reteyner pled? pep  Adminiſtratar*. Repl 
quod /habuit futhcgien' ad ſatisfaciend” ultra, 
1d.166,18 3,4« RC SHO) bY 
Executor pledes, recogn' al Camerario Low 
don minime fatisfact', 14.17 x. 10 
Executor pledes, quod Original fuit proſecut? 
cali die, & quod ipſe non habuit- notitiam 
uſque talem diem, - quo die plene Admink 
ſtravit. RepP quod habuit afſſers die-No- 
tice, 14.154. I is 
Rep! al plene Adminiſtravit, quod Def. dis 


Impetcrationis primi brevis Orig habuit 


divarla bona, 14.185, ok wag 

Periormance des Covenants per 

_—_ priſt al feme Executrix del Leſlee, 
-I 85. 


5 þ << W233 
Quod Teſtatar fuic Utlagar', .& quod 


| "Adminiſt\? omnia bona puis V'Utlarys 
Bar, 


14.188, 


Q 


Un Table ves Pleadings. 549. 
Bar, quod Teſtatar:in vita ſua devenit Obli- 
gat eidem Det, & aliis in diverſis denar? 
mmis pro ſeperalibus Obligar? quodque 
iple -non. haber bona ſeu catalla ulcra, &c, 
ad rigfaciend” fibi, & 2 JudiC obtenc? ver- 
ſis gum, 2 Browne 73+ 

Rep, ens ulcra., & Oblig* fuic per fraud?, 

Per A dratnifiygear, quod Judic' obtene fuic 
verſus, defun&* in yita ſua &. 4, ſeperal 
Judic” verſus. Det ur Ammorarce goſt 
ejus mortem, & quod non habec Alerts 
ultra, 14.87. p 

Per Adminiſtrator, qui placitavit Judic' ver- 
ſits eum; obtent”, per non. ſum inform? in 
Curia. B. R. quod Judic' eſt minime rever- 
ſat; Quod Def.eft una eademque periona, 
quodque idem Judic! fuir obtent? pro vero 
& :juito debito, & fic idem_ Def. dicir, 
qu99 ipſe plene Adminiſtravic.amnia bona ' 
C pub: fo defundti prater,&c. 14,97. 

Quod' 4, defyun&? habuic bona Notab” in 
diverſis Diceceſibus , quod Adminiſtratio 
commitla - fuit 4 cuidatp R. qui relayavit 
Def. 1d. 98,99. | | 

Adminiſtrator pled” Judicium en C.B. obtent 
verſus inteſtate en {a vie. Rep!? quod Judg- 
ment. eſt {gtigfied & continued per Fraud', 

_ Rejoynd? que Judgment nelt ſacisfied, 8 
Traverſe. —_ : Iſſue ſur. Traverſe , 

_ Vidzan;17 1,181,182,1830 ed 

Imile Bar: Replic Aiſers ultra, dem INS» 
I 76, 


. 


Special 
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550 | Un Table ves Pleadings/ | 
Special Reteyner pleaded lon Adminifttato 


funt grant al feme del Def. & Def. eſt ſued mw 
com' Executof, Vidian 188. LY B: 
per Adminiftrarrix, Def pledes plene Admin, re 
Rept. quod Plaintiff ad proſecuted un Ori. vi 
ginal breve verſus Def. & fon Te- il 
corn? en C. B. & ſur ceo ad proceed if al 


Ive; mes que breve fuit abate'per mor: 
del baron & que recenter exhibuir billam, 1 
. & quod Detend. rempore brevis Orig ad © Ad 
Allecs. Rejo. & Iſſue que Plaintiff non're- ( 
cemer exhibuir billam, [4.204,205. c 
Bar per relcaſe faic per Adminiſtrator durant | 
minore ztate. RepP* quad relaxavit in jute f 
ſuo proprio , 8& Traverſe quod relaxayit 
ut Adminiftraror. Def. moratur ; | Que 
rejungit. -Special Verdi& 8 Judgmeantpro © Ct 
Quer”, 1 Browne 167. | 


ſtacor implaciriflet -quendam T. qui tene- 

Np ripe 4 

uper- 

inde, 14.21 2. - B 
k 


Bar al Oblig* port per Executor , quod Te- ' 
batur ſimul cum Def. in codem fer 
quod ipſe idem 7: ſarisfecit Teſtatori 

Bar Guod Teftator in vita ſua dedit & deli- 
beravit quer* ſex Vaccas in plena inn | 
& fatisfatione denar', &e, Brownt,” 


169. , 
Narr” per un Executor ſuper 'Oblig* verſus 
' 2 Executors. Bar, quod unus- Def. 0 

poſt Darrcin continuance & alter placitat 

plene Adminiſtravie. Repl, quod Deen: 
dents ont Aﬀers en lour mains temps' del 
breve purchaſed , & Iſſue ſur ceo: 1dew 

D175. A 


Un Cable des Pleadings. Foe 

Al Count, verſus Executor fur Oblig* fimul 
cum alio Executore: hy nay” exiſtit. 
Bar”, quod, Teſtator ory, Exect 
rem-qui Utlagatur.' 'Quc Def: ut; 
viens Executort ve verſa boha pro 
illo, & -computavie-: th lo pro gore 
abſqne © - hoc gare'ofr drhiniſtravir aliqu 
—_— modo, pront , " Brownlow . F 
, fi 

Ad Narr” yerſus" Adiaiftratricen ſpec 
Oblig' gum''Conditione* ad  indeniptiem 
confervan@,  Quer* (efteant un Surety pur 
VInteſtace:) ' Bar, quod Enreftarns 'in vita 
ſua jſolvit denar” 1ali-die juxra Condition” 

& tic indem _ ana Quer”;” Et 
Replicatio, 12. 1 

Condition berformed Cohditi6n | fuir* que 
Defendant =" rmitterge 1c. Teſtarors es 
Executors, a-\depaſtute- 250 Oves. 
Rept got Defend: non permitterer,  Re- 
joynd ve ſur le permiftion , Rob. wb 
182. 

Breach aſſigned, quod nec Teitator nec Exe- 
cutores folver" reddit” deb? ad cale rempus, + | 
Rejons quod Teſtatar in yita lua, doh, Mt 
p © bf 


jead' pig. 

ran WE; S& 
Na # + retorg T6 
- Scire fac”, ſued; ef. © 
' ſtrator qui ap long rf ts pleinment ad 
" "miniſter, & liſue ; & Aﬀer: Noel 
& Judgment fur 690. Re , quod Ie 
» £9gn' Flie ſatisfied. per D. h 


ion ne fuit. conus devant, 

ad purchaſe ſon Original al ihtent.a; 
frauder. Er Demur* inde ,, Winch. Ent. 
P-2:4: 
Bar mc Adminiſtrator » un E. port:Adin 

wacky luy ſur Obligation ſuper que il con 
elle Judgment, 14.247. A 
Bar _ ſeveral Judgments. en dy Hob 
Court London, & un Det retey: "eo 
afligned al Roy. Male Plea pur-duplicuy, 
Id.2157,258. » 


De Serviemibye & AMP: W- *Þ 
” bit £ 
Uzi? retinuit fervien' pro 5 Zain (8 \ 


ſolvic ei 201. annuatim pro falario in 
:0anibus, & al Obligation ſar Condition 
de repayer fur mort ou departure 1 
notice E'un quarter d'Ann devyant Gl 
charge: Bar quod Quer” poſuit ſervien 7 
rvico {ne notitia quarterii Annt. Re 
| 141i die dedit notitiam, &c. 1 Br 


a 


Ut Table ves Pleadings. 553 
Quod quer” tati die poſuit ' Apptehdieinin 6 
fervitio, uſque 'quem- diem pertotymavic 
omnes conditioties. Repl proteſtando;&c. 
es placito quod Apprenticias receffit & 
ervitio, & Traverſe quod Quer? poſit 
eum EC lefvitio, Hern 292. 
Obligation ove' Condition de fideh fervicio 
hend* ptr Apprencicium Low”: Bar per | 
Cuſtom , quod Indenture ' Apprenrticiat "I 
non Irrotwat” fare vacue: ' RepP- per nul 
tiel Cuftom” Breve inde agar”, ©." Ent. 
144 : 
Bar per relcaſc fait al Apprentice , 43 hen. 


45* 

Bar,quod perfornytavit fes Covenants. Breach 
aſhgned- pur Moneys purtoyned , Tompſon 
183. | 

Al Oblig? cam Conditione pro wan > | 
tions Conditionis in Indent” Appren 
Def. placitat clautulam in Stat. ds Anno. 
5 Eltz,, Rob:Enr;-193- -oaaSeg 


De Apprentic1ts. 


Ur Obligation a, performer Covenants 
Wun Irdenfure de Apprenticeſhip. | 

que ne fuir proye quod VApprentice con- 

ſumpfiſſer ſecundum formam Condirionis. 

Repl que PApprentice ferve luy a talidie 
uſque tafern diem ; '& infra iden rempus, 

receive bohz Magiſtri' & infra rerminum” . 
przdia” erx conſume, & que PAppreitic 
per Teriprunt ſuum cognovit ſe confump- 
tis, 8c. & que Plaintiff Cons gotige de 
COW @:S Ceo 


is 


Z 


554 Un Table des Pleadings. 
ceo al Def. & que il ne fait fatisfaQion 
deins 3 Moys ſucundum formam eandem.; 
Def. Demur generalment, Wirch, Ent.1 68, 
the Caſe of Gold and Death. | 
Oblig* ro perform Covenants in an Inden- 
ture of Apprenticeſhip : Bar, that the 
Apprentice died, and a juſt Account was 
made by him before his Death, and that 
he never departed from his Service. 
Repl?, that the Apprentice made his Ac- 
count, and omitted 60 1. by him received 
of one R.of the Plaintiffs Monics. Demur? 
- general at bar. Ko 


Recovery Judgment on Suits en auter Court 
/ pleaded in Bar. | 


Efend* placitat Suit en Chancery pro 
eodem debito, Placita gn. & ſpecial. 
350. 

Un former Recovery pleaded fur meſme 
'Obligation , Hern. 298. 1 Sanders $5, 
Pit and Knight. | 

Utlagary pleaded in bar , Towp/. p. 106 
Placit. gen. & / pec. 344. Co. Entr. 159. 

G- ucr? eſt recuſant Conviet , Tompſoh 
185. 

Lerters de Licenſe del Plaintiff & auters 
Creditors pleaded, & monſtre coment fue 
en le Marſhals Court, Tompſ.169- 

Plea quod il ne tecit Obligation al £. & prie 

que le Plaintiff may be examined, Rs.: Ext. 


179.6, 
Sa JM Def 


py ' Un Table des Pleadings. 555 : 


Def. placitat : Quad Eftranger ſigillavit 8& de- 
- liberavit billam quer*, m _exonerationem 
gp wb Et quod quer* acceptavit billam 
in ſatisfaRtione inde, Rob. Ent. . pag. 234, 
235- | Ex 


Several Bars. 


On eſt fatum al un Obligation, Con- 
ditions performed al auter , Ra. Entr. 

I $2, 

Condicions performed al Obligation. Non 
eft factum ad bill , per legem & diem al 
Account, I4.19m. Afht.191. 

Ad Narratior? ſur Oblig? verſus Adminiſtra- 
torem Adminiſtratriciss Quoad partem 
Det. placitat billam acquietancie,& quoad 
relidue plene Adminiftravit. Rept, pais 

_ oyer # Nequinancy quer* dicit. quod non 
elt fatum ſuum.Er al refhdue dic? quodDef. 
ad Aﬀſerts. Brownl.Lat. 173,174- ; 

Ad Narr* pro ſolutione denar” ad 2 dics fuper 

2 Obligations. Quoad 1 Oblig' Def. placi- 

tat conditions performed : Quoad 2 dicit 

quod ipſe deliberavit granum. 1n ſaif- 
tations, Rob. Ent.x 96. & Rego. 
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Bens” 


Bar & Fudemant, 


D partem debiti per Obligation bar 
per Acquittance, Non 1nformatys al 
 relidue, Ra. Ent. 180. 
Ad Obligation non informatus; ad denar? 
mucuart* ni} deber per Patriam, 23 Brownl, 
1 36. | f 
Der? ſur ſeveral Obligarions ; un pur þer- 
formance des Covenants & les deux auters 
pur payment del Mony. Bar al 1. per per- 
formance; and to the two.others he pleads 
Conditions performed, Winch. En.p.281, 


Fudicia. 


| Odus Intr.2.11,213,222+ 
Sur Contefſion, Sanders p.191, Mort- 
Hack and Chaxlton, 
Sur non eſt fatum pleaded ; Verdia;Entry, 
Judgment, Modas Int.209. 

Judic' pro quer fur Demur quoad part per 
1 Obligation. Def. relito placico de non 
cit tactum, ad aliam Obligartionem cogno- 
vit actionem, Fud.162. 4 

Non informatus, Ra. Ent. 17 3. Co. Litt. 156. 
Modus Intr.2c 7, 

Nil dicit, Wilk.277. 1 Brownl. 90, 98. Aſh 
291. 

Sur deſault Def. poſt li.lo. Ra. Ent.17 3. 

Simile polt Releaſe pleaded, 19. ibid. 

Cognovit Action), 14.ibid.bis. | 
Cogne- 


Un Table des Pleadings. 557 
Cognovit Attion' al minas fur Obligation, 
Ra.Ent.161. Fud.21. Afb. 251. Ra. Entr. 


190-2 | 

Co i Attion' fur Conditions performed » 

ud.212. Mod.Intr.211, 

Satisfaction confeſs?d per Attorney per Spe- 
cial Warrants, Ra.Ent.163. 

Judgment en Londres pur parcel de. Debe ſur 
enquiry de debito ſolonque le Cuftome 
pleaded en bar a cco, Vidian. 166. 
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The ſeveral forts of Special "BO 
ditions,6&c. in all che Books of 
Prefi dents, under cheir proper 


Heads. 
be paid at ſeveral days, "eu IF. 


A 
Obligation. 


Qlagle: \Complc Gerk 313» 
Treble: 4 big _ 


Bills. 
Bill 'with Penalty , and- for Mony to 


| 
| 
= 
'8 
4 
4 


A Table of 


S beriff* Bond. 


Ur appearance en C.B. Fildel.r7. 

& in B.R. 

A Condition of a Bond to the High-ſherif, 
u he taking of a Replevin , 1g. ibid 
Cowfy.Clerk 415. FA : 

Conditlon of 4 Bond kiked by the.:Sherif 
upon a Swperſedezs of Outlawry , Compl, 
Clerk ib. Fe 

Bond taken by the Sheriff of London for ones 


Appearayce, GhVa 4% "Coq 
Bk HW” 2 4 Mi uy; 
! | Condifien! fob the PICK Mor 


A T ſeveral days, Fidd.17. Compl.Cl.313. 
Clerks Guide 1ſt Part 33- 
For the payment of all ſuch Expences the 
party ſhall be put to, Fidel.g. 
Condition where two are bound to: two, 
Comp.C1.32.8. | | 
Where three or more are bound ,, dew 


327 | 
A Condition to pay Mony within 14. bom 
after , if the parties _ 'n n 
ation piy 'it not at -C i 
S Fate nf MOLDS | 7. 4 
A Condition to pay a ſum of Mony to Chil- 
dren at their ſeveral 'Apes, according t© 
the Will by which it was given, _ 
being made to the Executors ,- 
1/7 part. ef O's US 


7 = 


- 


4 


' Sperſal Condittons, 56x 
A Condition to pay a ſum of Mony-to a 
Child when he comes toage, and in the 
meantime tofind i it and bring it up,Cl,guide 
1 Part.62, 
: A Condition to pay a ſum of Mony Quar:- 
if, terly, 14.161. 1ſt Part. 
is. F AConditionto pay a ſum of Mony at a day, 
: and then to put in another Surety 
ut payment of another fitm at a day chen 
pl following, 14.163. 
A Conditicen for payment of Mony , if a 
S man be Nonſuited, 14.1 65. 
| A Condition to pay Mony at the day of Mar- 


riage, or day of death, 14.85. 

Or at a time after, C. Vade m. 6 32. 

A Condition for payment of Mony yearly, 
with a Clauſe to find new Sureties upon 
the death of any of the former, Cl. Guide 

I39. 1/f Part. 
A Condition to pay Mony during life, Idems 


191. 
A Condition to pay Mony at the expiration 
of an Apprenticeſhip, 14. 199- 
A Condition to pay Lp weekly, 1d. 2 Pare 


A Condition to pay 2 ſam, and thrge years 
payment given, 1d ibid. 

A Condition topay a fam of Mony at ones 
Return beyond Sea, 1d.78. 

A Condicion to pay YE for Orphanage Mo- 
ny belonging to Orphans, 14.94,1 30. | 

A Condition for Mony given by a Willtobe 

lent grate, 14.192: 


562 A Table of 
A Condition to: pay Mony according to a 
 Proviſo ina Bill of Sale; 14.1 Part 106. 

A Condition to pay a- yearly Sum for a 
Wives Joynture, during her lite, 14. 2 Par 


1 O77. 

A Condition where the Obligee hath a ſum 
of Mony owing by one, which is agreed 
to be paid to a Creditor of the Obligors, 
the Obligor is bound to repay within ten 
days after notice of the Receipt , dem 
110. ; 


A Condition where a Bond is affigned; that 


if the Obligors in the Bond do 


not pay, then the Obligor in this Bond to 
 pay,[I4.111. 

A Condition where Purchaſz-Mony is tobe 
paid at two payments ; if default be made 
in che firft, the whole with allowance to 
be paid at the ſecond, 14.1 14. 

A Condition that the Obligar ſhall pay with 
in three Months, if default be made by 
another, 14.11 5. 47m Z 

A Condition, that if the QObligee do not 


receive the Sum of, -&c. accotding to.a 


Letter of Attorney , then the Obligor to 
pay the ſaid Sum, 14.116, © þ 


A Condition for y_—_— of Mony, within 


ten days after 
Land, 19.1 


delivery and aſſurance of 
I'7. 4 
A Condition Gr payment of all fach Sum, 


as one lately deceaſed did owe to any pet- 


Jon whatſoever, 14.120, | 
A 


AC 
| 


uw; 


Spectal Conditions. 563 
A Condition to pay Childrens Portions, and 
"p ſhares of their deceaſed Fathers Eſtates, 1d. ; 
Part I71. EL 1 


Condition of C ounterbond. 


O ſave harmleſs and cancel the Obli- 
ligation, Fidel.17,18. 3 Cl.Guide 158, 
211, | 
To Pay the Mon yy, Fidel. 18. Cl. Man. 304, 
3J2O. 
A Counter-Condition for performance. of 
Covenants, x Cl.guide 200. | j 
A Counter-Condirion to ſave harmleſs from it, 
two Obligations, 1d.230- 4 
A Condition to fave harmleſs a Surety from 
2 Bond of Arbitrement, 1d.204. 
A Condition to ſave harmleſs a Surety from 
| 2 Recognizance, 3 Cl guide 61. 


S828S 


S SS 


— © 


C:ndition of an Arbitration Bond. 


thout an Umpire, Fidehi9. Compl.Cl. 


[w 
| 323. Clguide 1 part 223,232. 
To Arbitrators, if not, to an Umpire,  Idews 
297. | | 


| Covenant Bonds. 


Condition for the performance of. one 

particulac Covenant in an Indenture, 
Fidel. 3. 

For Performance generally , 14. 24. Compt. 

Clerk 328. 


564 _ A Table of 

A- Condition to- perform | 
Leaſe, and' not to feek. for a new Leak 
from the Chief Lord, 2 Cl. guide 75. 


Conditions Special. 
About Land:. F i k 


| | bs F'Y 
Hat a man and his Wife at the next 
Copyhold-Court ſhall ſurrender and 
releaſe their Intereſt; Fidel.21. 2 
1, Mony be. not. paid at a Days GER 
render, 1 Cl.guide 293. Bridg.Con. 199,23h 
234,236,265,37b6. | Fey; 


For the making of better Aſſurance 

 * refs | 
For quiet Enjoyment, r C.G.z60. + | 
A Condition where a man hath purchaſe 

Lands, which he intendeth ſhall be for the 
Joynture of his Wife, that his Wie ſhall 
enjoy the ſame, and that they be ireo 
from Incumbrances, and that the Premilſes 
ſhall 'be worth 60 L per Amis , hb 
2.2. | & 

A Condition chat whers the Obligor hath 
ſold to the Obligee three Acres , which 
is in Leaſe for Ten years, that the Ob- 
ligor ſhall pay 3os. to the Obligee yearly 
during the tertn, 14.2 3. $ | 

& Condition that one ſhall enjoy a Parſc 

.- Houſe, &c. free from Tithes and oth. 


 cumbrances, 14.26. pe 


That 


Special Conditions. . 565 
That the Premiſigs ſhall cantinue free from 
Incumbrances done by him, and that he 
and his Wife: ſhall do, further Aſſurance, 
Fidel.2.7. : 


- 


A Condition where ewo Brothers are joyntly. 
ſeized of Lands, chat if one make a bar- 
—_ ain for the ſale of the Premilles, and chac 
: I other ſhall receive 501. for his parc, 
: ol that che prtigewilh joyn in the; Aſſurance, 
ldb. © 
43 A Conditjon, that, whereas Lands are mort- 
; 1 gaged, that the Moregagenra.ace ſciſed,8cc. 
1} and that the Premilles ſhall. be. free from 
bv Incumbrangss, and ta do further aſſurance 
"m1 it the Mony. be: not paid according to the 
\ IS LORA d Eff ak 
A Condition. upon. Marriage 5; (£0. make 2 
Jjayazyre, of 191. ;84 Annwy 0. his Wife 
_ witkia one year alter Marriage, qc at his 
death, free of Incumbrances, 49.39. 
That a man ſhall within, evo, years afſurg 
Lands. of 301., fer Anuw tor his. Wiyes 
Joynture or 11 he die befare« the time , 
chat then. his Executors. balt'do the lame ; 
or elſe the Executors ſhall within ten days 
_ after the death. of, che Ohligor, enter 
Bond with Sureries to the Wite for pay- 
ment of. 5ol ,within ane. year atrer the 
death-of the ficſt Qbligor, 14.32; .,. | 
For yielding up a polſcihon, Gompl.Cl. x6, - 
That the Facher hall. not {zll his Land trons 
his e!deſt.Son, 14.398. ritagt yd 21 
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To 


566 A Table of - | 
For the Truth of an hired Servant, Complect 
Clerk 3 17. Sb 
Todeliver Poſſeffion, 14.:b:d. | 
Thar-if the Conifors of a Fine being within 

Age ſhall reverſe the Fine, then to repay 
the marriage Mony, 14.3 18. LS 
That Land ſhall remainto the Obligors eldeſt 
Son, 14.329. 
That two ſhall make a Leaſe to two or three 
* Tenants, 14.330: * 
Thar a man ſhall not'alien his Houſe, butto 


the Obligee , he paying fuch a ſum-of_ 


Mony, 14.:.. | | 
To deliver poſſefiion of an Houle, 14.32. 
To fave Land from Incumbrances,&c.14.32 3; 
For enjoying of Land for a rerm, 14:324. © 
To make an Eſtate in Land, 14.329. | 
Todeliver Evidence and perform Covenants 


upbn-payment of a ſum of Mony to the 


Obligor, 1d:33% _ © © * 
For default of payment of Mony at a day; 
to enrerupon and hold. a Field for eertan 


years, 14.333. 


For payment of Rent, and not committing | 


Waſte, 11.:bid. 


o 


To make an Eſtate in; Feeſimple by aday 


14.334 _ Ks | 
Not to claim Dower, [4.h.”'z Clg.g1. | 
A Condition to make afftrance of Lands 

upon Requeſt, 1 C.guide 158,161» 


To pay all ſuch charges asthe Tenant ſhall be 


at by reaſon of the payment of his Rent, 


there being Controverſie concerning the 


A 


Title of the Houſe, 14.226. 


n 
y 


Special Conditions. 565 

A Condition for the ſurrender .of Copyhold- 
Lands, and to cauſe ithe Obligor to be 
admitted Tenant, I Clerks Guide 159. 

For quiet enjoying a Manor , according to 
alignment, 14.229. | 

A Condition for paſling a Fine, 14.16" 

That one ſhall not demiſe or _—_ {am wage 
lent, 14.188. | 

A Condition not to do any- 4-4 to viajedits- 
the Eſtate of the Obligor;'ih a Leaſe) 4 
193. * 

A Contkda:m to pay Rent ducing 2 Leaſe 
Parol, and- at. the end to deparr, leaving 
the Goods and Houſholdſtutf mentioned, 
&c. Idab. 

A Condition where the Seller is bound PO 
= Land is free from Incumbrances', Id; | 


A Condition for renewing a Leaſe, wheo'ths.. 
Leſſor comes to the  Ageof 21 years 2 uw 
guide 96. ; 

A Condition. to gather Rents, /and yield ac. 
count horned Id. $2. 

A Condition. ro make true account - of ones 
Bayli 14.8 

To pay a ſum of. Mony. within three. days 
after Requeſt , if che Obligee: a nae 
enjoy a Meſuage, 14.85; 

Condirions (reciting an abſolute Bargainand 
Sale made to: one for the indempnity- of 
a Bond )if -the Mony be paid-on 97 
the Grantee to Jure, wm gts:1 


Pp - Conditions 


566 A Table of © <. 
Conditions reciting'the Surrender of Lands 
upon Condition, 'that if the Mony be. not 
_mu according to the Condition; the Oh- 
 Jligee may enjoy the Lands, 2 Cl guide ng3. 
Conditions ( reciting the releaſe of an & 
nuity) that it is free from former engage 


ments, /d.1 53. | 
THY Rent Quarterly for certain Rooms, iſ ( 
I2.155. . ; 
To ſurrender Lands to uſes, 14.4b. . , 


A Condition to permit the Obligee to re- 
ceive Rents, &c. to his own-uſe, and not Nl ' 
B{SI93\ to diſcharge a former Agreement made 
Bi8998 between A.H. of the one part , and the 
14.3 Co and Obligee- of the other part, 
18.163. | 2 
's To aſſure the moiety of ſach Lands as ſhall 
1 | be recovered by Law, 14.165. od 52 
\ | A Condition not to fell Lands had in Mar 
riage, 3 C.guide 307. 4 UG 
A Condition that the Leſſee ſhall aps; 
away the Wainſcot or Cupboards, 8&c. 
310. Cl.Vade mecum 386. | 
A Condition to pay Rent reſerved on 2 
&, according to the Covenant, 3 Cl. 
gaide 161, + 
Conditions to ſetele fettle Lands of ſuck a 


value, Bridoman's Convey.3 17. Ny 
Conditions x free the CH 1 from all 1n- 

cumbrances by a prefix*d time, 1d.11-- 
Conditions to Seal a. Leaſe by a day , ac 

cording to 'a draught thereof already 
made, Cl/ade mec.398. To 
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- Special Conditions. 567 

To procure Lands to be paſfed in Fee-ſimple 
from his Majeſty ,- and the Patentee to 
convey it 'to the Obligee by a Day , he. 
then paying the Patentee a ſum of Mony, 
Cl.V ade mecum 399. 

Conditions to enjoy Lands diſcharged of 
| Rents, Hery. 308. | 

Conditions that the Heir ſhall make no 
claim, 2 Cl.guide 2.38. 

To aſſure a. Sum of Mony in lieu of a 
Joynture, 3 Cl.g.308. 

Toſave harmleſs where one attorns Tenant, 
with a Covenant to grant a Leaſe when 
" Premiſſes are ſerled in the Obligee , 

I97. 7 | 

To procure a Leaſe for years in. confide- 
_ of a Sum of Mony given, C.F.m, 
09, -<* | 

To repay mony on milſliking of a Bargain, 
14.396. | 


- 


Other Specisl Conditions. 


O maintain one for life, Fidel. 24. 

If a mans Wife ſhall out-live her Husband, 
not having Iſſue of her Body, and that the 
Husband ſhall have received 2001. (her 
Portion); that the ' Wife ſhall make her 
Will of 100L. and that the Execugor of 
the Baron ſhall pay it according to the 
Will, 14.25. 


568 A Table of. 

A Condition, that one nor his Family ſl 
" become chargeabſe to a Town, 14. 36. 
' $h.Preſid.c.qSert.27» | 

A Condition where a man is to marry 4 

Woman (Widow) who was Executor te 
her former Husband, that the party which, 
is to matry ſhall pay 100 L to one of her 
Children, according to. the Will of her. 
former Husband, Fidel. 2 3. * | 
A Condition to pay 290 |. within two 
Months after one ſhall ule the Trade of a 
Barber, 14.35. | 7 
That whereas three are bound to F. for 
veral Sums of Mony, if any of the Ohbli 
gors die before the ſame ſhall be due, that 
the ftirvivor will upon requeſt become 
bound with new Sureties, for ſuch of the 
Mony as ſhall be then due, 14.36.  - 
That whereas one as Factor to two men 
takes Goods to fell, and after ſale of them 
doth account with one of the parties, and 
with the Aflignee of the other, and pF. 
eth the Mony remaining of the Sale tos 
one Partner, and to the Afignee ot 1 
other, who makes ſeveral Acquittan 
the Factor, that they will free him from 
all Actions,&c. to be brought againſt him 
by .che other, 14. 37. Cl.Vad.m.5 30. 1 Ch 
guide 17,186. 2d Part 188, 


A Condition for an Apprentices Truth, and 


to reſtore what ſhall appear on Proof 


imbezelled , Fidel. 30. Shep:Preſid. cap. 4- 
; tea.7. 


If | 


If 


al 
6, 
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Special Conditions. 369 


If the Obligee deliver to the Obligor a true 
Note of ſuch Mony as he owes Br Wares, 
and to whom the {ame is owing , that the - 
Obligors will pay all ſuch Sums, Fidel. 


2 
That whereas one is lawfully aſſigned Gnar- 
dian to an Iafant by the Commiſſary, tor 
the recovering and receiving of a portion 
of Goods,and hath received of theRegifter 
5 |. Decreed by the Commiſſary to the 
Infant ; that at the age of the Infant the 
Guardian fhall pay. ro the Infane the 5 1. 
and ſhall fave and keep harmleſs the . 
Biſhop, Commiſſary and Regiſter, 14em 


0. 

A Conditian to be entred in Chancery upon 

' the raking out a Commiſſion of Bank- 
rupcy, 14.34. This Bond to be cntred in 
to the Chancellor. | 

A Condirion, that whereas an Adminiſtrator 
hach delived into the hands of the Guar- 
dian of an Infant $001. thar the Infagt 
at her full age ſhall piyg Acquittance 
to the Admiſtraror,&c.* 14.3.4. 

Bond from the Creditor , to faye the Con. 
mitfoners harmleſs, 74.17 t. 


Condition'/not to releaſe a'Srature', Compleat 


C1.31 4. ; . 
Nor to revoke a Letter of Attorny made by 


the Obligor, 14.6. 


Bond for the good Behaviour, 74.315. 


Not to ſie for Lands or Goods, 14.316, 
Notto claim a Child's part, 14.ib. 


570 

For the Truth of an hired Servant, Compleat 
Clerk 317. 7 pk 

For delivery of Wheat, 14.318. _ bn 

That one ſhall account for, and pay the Pro- 
ceed of Mony lent to Trade with , Idem 
319. | 

__ ©o releaſe a Letter of Attorney, 14, 
01d. Yo 

That a man ſhall leave ro his Wile at his 
death ſo many Goods, 14.320. 

Not to impeach an Extent, Idb. 

To deliver Writings up upon payment of 
a ſum of Mony, 1d 6, | 
That the Obligor ſhall juſtifie ſuch A&ions 
as the Obligee ſhall commence ,- 1Jem 


32.2. | 

That a Bayliff of an Hundred ſhall duly 
execute his Office, 14.323. | 

A Condition in caſe of' Divorce or Separa- 
tion, where the man and wiyes Frien 
are bound for not intermedling one with 
another, 14.327. W- 

That a Wornan, Divorced ſhall not make 
claim to her Husbands Lands or Goods, 
Id ibid. | - 

To make a General Releaſe,-19. 330. 


To procure a Surety to ſeal a_ Bond , Jdew 


33l.. oo 
To redeem a Pawn by a day, or loſe i 
14.331, | 
For payment of Mony to Orphans , Id4w 
332, 3644.4 


To 


'A Cableof - -} 


a... 4 wi il tA bad 


” _ harmleſs, Shepherds Prefid. GC. 4 " 


To hs a Child, 14.c.4.1.:7. 
- To makea Joynture, 14.6. 
| To lay out a Marriage-Portion s Idem a. 3 
keRh.go.' : - 
; To repay part of it, if ſhe dye, 17. thr 
Togive Dyet, 14.b. & c:4.{1 7, 
| To leave 1o much to his Wite, Idem cap. 3- 
ſet.zo. + + 
That his Wife ſhall hve leave to make a 
Will, 1d.:b. 
Thar if he ſell her Land, he fhall buywas 
much again, 14.«. 
Thatif Land be not of ſuch a Valne,” it hall 
be made up, 14.16. 
To give'fo much by his Will, 146: 
— perform a Will, 1d'c. 


Tolieper 2 Releaſe, "Th G 2:f. 


. | 
or breed upa Child, 3p C3 ſe&.36, 


A Condition to make an Apprentice free of 
the City: of iondog ac ” end of his Ap- 
| prenticeſhip, 1 C. gue 

A Condition far the cuch of an Apprentice, 
and-to reftore the value af all ſuch Graods, 
as by Proof ſhall appear he hath imbezel- 
led, 14.224. 

A Condition to ackowledge farisfaQtion on a 

udgment, 2 C7. 

a to £4 one his Dyet by the 

year, 1 Ci.g.158. 


>, » 
” 


A Condition to - diſcharge : the. -Churdh. 
warden and Pariſhioners of a Baſtard. 
Child, 1 Clerks guide 158. .: 

To ſave harmleſs from a Recognizancets. 

* ken for ones Appearance, 1.164. ' 

To fave one harmleſs for the Bailing of one 
in two ſeveral Afions, JOB 471 47,9 

A Condition concerning Marriage, dem 
16. | 

To deliver Hay and Oats at a day, L ldem 
I6r. iz 

——from Legacies, 14.189. | 

So juſtifie all fach'Aftions as ſhall be com- 
mgnced by reaſon of a Letter yur mu 

T4119 7 « 5. 

Condition to ſave harmleſs from a Lemerof 
Attorny, 14.1 99. (0 | 

Condition not ro moleſt or ſue for. any Mat- 
et or Cauſe: before palt, z Clerks guid | 

To ſeal a Counter-part by a day, Cl. gui 


190. 
Fodeliver an Obligation by a day, Wem 


Condicion where Mony is bf nk by a Will 
© _ Wife and her Children, and the Mony 
wo paid -by.the Executars to the: Hut 

to be employed for their benefit, the 
Huband is bound co employ irwelb u. 


194- 

A Condition to fave henules an Executds, 
he not medling with rhe Executorſivp 
14.195. k 


On 


Special Conditions. _ 

A Condition to diſcharge an Executor from 
an Orphans Portion in London , being 're- 
ceived without conſent, 1 Cy. 196. - 

To juſtifte all ſuch A&ions as ſhall be com- 
menced by reaſon of the Aflignment of 2 
Bill Obligatory, 14.1 97. 

ondition for the Truth of an hired Ser- 
vant, Id3b. 


Condirion-ro diſcharge Executors from the 


_ of Legacies to ——__ Idem 
1 


g | 
Toſave harmleG from a Letter of Attorny, 


I2.199. ' 
Condition of an Obligation 3 wherein ons 


Executor ſtands bound to another, todo = 


his diligence-in the execution of a Will, 
and from time to time to give a ja ac- 
count, 14.200. 

Condition for a Brewer's Clerk, Idis Fx" 

Condition for the building or ferting up-the 
Farm of an Houſe, [4201.1 * 

Condition from an Under-ſheriff to 2 High- 
ſheriff, for ſaving -harmlefs, {4.2 03; 


| Condition to ſave three harmleſs, whichiare 


bound for one: by- ce-to'the 
Charaber of London , for. plxices Mony, 
14.202. - 

Condition ecllatetal, if the Obligorin 2 for- 
; mer Bond 'pay fioe-;/the .Mony: , .then this 
Obligor to pay it, the CO N_ 
" the Borid over, 2: Ciig.76. 

Commeen toeret a __ Id. 77: 


a } 


. 594 a Table of | 

A Condition, that 4. B. hath delivered/a 
Bond and. Letter of Attarny to C.'D, to 
receive. .a -Debt ; C. D. bound to- deliver 
the-Bond or Mony, 2 Chgnide 73. 46! 

ny ay 7 to deliver Wool, Cow-hides,Barly, 

79,00. 

Condition to- bring an Iaventory by'a day 

into the Prerogative Court, 1d.g5.. 


Candition, not to crouble ar vex ane for ay 


tormer- matter, 14.86. 


OY acknowledge a Statute per a day , Lim 
8. 


A Condition-n not to der with Execkitos | 


ſhip on afligament thereof, 1d. ib. A 

Nat-to,doany a& as Executor, without affign- 
ment of Coexecutar, 14.89. 

To procure one to ſeal Releaſes by a day, 
on payment of Mony , db. 

=o a Woman ſhall releaſe her Dower, I 


To > fuſer 2 mans Wife to ads « will P 


Tomar otic by a day;''or or elſe to yay 
{um of Mony, 14.92. - 

To be a true Priſoner, 1446. 

To fave wo a for IY bentd for the 
appearance of a Man, 1 

A Condition wherein the  Fattor' is- rl 


bound to ſerve the -Merchane , arti] 


_ _ other, 1dib. 
A DT for executing a Gaolerſhip; 14 


To find Apprentice Apparel by his Friends, 


I4.10 Is 


». 


iv 


That 
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Special * Special Conditions. = 


That one Executor ſhall = Agog without 
the other, 2. Glerks 

That one ſhall not be bound for any 
perſon without conſent, 14.104." - 

Condition to keep the Peace, 14.105. 

To. do fenes endeavour oy the recovery 
— Debt againſt the, . Surety , Idem 
Io 

To fſaye harmleſs upon an Attachment , 14 
Iil 

Condition, that a Sheriff executing a Writ, 
may detain out, of the Goods and, Lands: 
bs ſo much Mony as, -&0. Mem 


To fire harmleſs from a Bond of Arbitre- 
ment, 1d.iþ. 
Condition , not to oroſecuts. the perfons 
named in a Letter of. Attorny, on ar he- 
 foreg&c. 14.116. 
To penrnon one to ſeal a Countar-part by 2 
ay, 
To ge hawks from all Debts thatimay. be 
day demanded; as Executors of; GT. Idem 


OB 2 Gaoler to an Under: ſheriff, wor Gring 
harmleſs, 14.121. | 

A Condition upon granting Tov _—_— 
a Replevin, 14.170. 


© A Cable of © 


Aﬀenmens f a Bond. 


O the Aﬀignees own uſe , Fidd. 
I 


benno” of a Bond , Bridgman? 5 Pref, 


w 


p 


Condition to pay Mony with an Apprentice, 
CI.Vad.m:. 1tx 

To pay Mony upon che m—_—_— a Leak 

. from the Queen, 14.385. 

That -oSencny "a ty-Attorny ſhall pay Coſts and 

.-.. Charges for all As unlawfully” 
Fama. by him in che name of che Craps 

- tor, 14.389." 

To _ one harmleſ of a Bail in B. R. 14 


To -— lin one one hertnlef for delivery of an 
Indenture, 14.396. , 

'To ſave one harmleſs from a Rotentcag 
taken for ones appearing, 14.570. © 
iF o diſcharge the Churc ens and 'Pz- 

riſhioners of a Child born in the Parild, 


- 
'To' = harmleſs Snreties bound for the 


Good-Behaviour, 14.620: | 
To ſave harmlefs 'from all ' Ations , &e. 
Bridgm. Conv. 369,37 4+ 
'To ſave barwleſ! San Executor , for payment 


of ſeveral Legacies ro Or hans , with a 
Covenant to ſee the ſame iſpoſed to the 
| beſt —_ 3 Cl.guide 101. 


_ To 


——— — — 
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Special Conditions. - 577 
To fave harmleſs from. a Letter of. Attorny;: 
1 Cl,g.199, 

To acknowledge fatisfa&tion. of. a Judgment; 
in an Information, Cl./.m.390. | 
The Obligor to., pay Mony for. Wares. deli- 

vered upon 'Truſt to another, that ſhall 


make defaulr-of 'payment, 14.393... :, 
For a Purvyeyor.of Whew to his Miatelty, Ih 

397- [rv | abu age: lx 75 
Condition to. , prevent. Non-reſidency;, 1d. 

402: q 1 6! Hah 
For a  Pauper , to -pay Mony if he be Non- 


ſuited, Id. $2. 1 frees f} rich 117 

For the Habdnd to leave the Wife ſo much, 
it he die before her, 14.62 1. | 

For the Reſignation of a Prebendary upon 
Requeſt, 14.6 2.2. 

To detray all Charges of Suit, Bridgman Con. 
” 6 oi OS, Jas 2 

To pay Mony forSolicici | 

Condition, that the Lord% Raylif ſhall give 
erue account, 2 Clg. 84,170: | 

Condition 'to appear -beipre (Juſtices of the 
Peace, 14,172, ra pF 

Condition for Repvying Goods, 14.3 3 r. 

———-Cattle, 14.3 32. 


To pay the Moiety of a Debt, when it ſhall 
be recovered, 14.333.  _ 

Condition for Curing a Diſeaſe, or pay Mony 
back, 3 C.g.194- 

That one ſhall pay for ſuch Wares as wers 
deliverd to another, 14. 197. 


; To 
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578 A Table, &. | 
Todeliver Writings by a day” 3 Oki guide 


97. 
Condon ond 5 Sum of Mo at a day 
nominated, a certain time follow 
an ſooeucereſt, o modgey +162. 


han Fees 6 th when. 
tics; to an Cl.g.120. 
Tod to Curtminks: Goa CS. 
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Books lately printed for , and ſold by 
JOHN WALTHOE, at his Shop 
in Vine-Courr, Middle-Temple. 


p I, Compendious and Accurate Trea- 

tiſe of -Fines and Recoveries: 'B 
W.Browue,Gent the Third Edition z wit | 
the Additions"'of ſeveral Prefidens and 
Obſervations, Rules and Caſes,concerning 
the effe& and operation of Fines and Rge- 


. 


coveries, Ottawa. \ "vt 4 "41 


IL. TheClerk's Grammar. Enlarged: \\Wherein 
are laid ddwn' plain and caſie Rules for 
the making any Bond or Bill Obligatory, 
with the ſeveral Conditions in moſt Caſes: 
Alſo Inſtructions how to place the Names, 
Sums, and Dates of the ſame, in true pro- 


per Latifi,&cc. , The Second Edutjon, M\ 2". 


LI. Obſervations Hiſtorical aud Yin. L 
In which the Originals of the Kings 

Rors, and other 'the Sovereign Princ&Fof 
Europe ; with 4 Series of their Births, 
Matches, more remarkable Aftions and 
Deaths; as alſo the Augmencations, De- 7 
creaſings, and Pretences of each Families 

| arg 


Fd 
Ee 


Th 


<4 . , ® 


. 
__— d 0 4 
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are drawn down to the Year 1690; Writ- 
ten in Latin by Anth. William Schowart, 
Hiſtory Profefſourat Frankfort, and now 


{13  -made Engliſh ; with ſome metus 
"EY | relating to England, by FW. and B, f.Gent. 
| Re In large Oftavo. | 


IV. The Travellers Guide, and the Countries 
' Safety: Being a Declaration of all the 
Laws of England againſt Highway-men 
and Robbers upon the Road, &&c. I» 129. 


ET The Young Clerks Guide; Tn FourPartsCom- 
£112 BY pleat 4 Or, An exalt Glledim of Choice 
Fi : Engliſh Preſidents, Ofc. 8%. 


Where you may alle be furniſbed with 
Blank Bonds of all ſorts , and all 
other Stationary-Wares, 


